AGREEMENTS

WHATS IN???!!!

A good starting point

Everything is in unless its out

What must be in!

S.352 Nominal Expiry Date

S.353 Dispute Settlement Procedure

S.354 Protected Award Conditions


Unless they are excluded or amended

What may be in?


S355 Incorporating a term by reference


Get this wrong and the term is void!


Trying to make sense of S.355


What does the Explanatory Memorandum say.


Beware the unknown future regulation!

WHATS OUT???!!!

Prohibited Content

What is really prohibited!

How does the OEA approach the issue.

Innocent clauses being caught by prohibited content


Does a Consultation Clause include a Right of Entry?

Pushing the boundary: new ways of doing old things


Right of Entry v Invitation to Visit

Beware the unknown future regulation!

WHATS IN BUT DOESN’T WORK

APCS MINIMUMS

s.172.

172(2) The Australian Fair Pay and Conditions Standard prevails over a workplace agreement or a contract of employment that operates in relation to an employee to the extent to which, in a particular respect, the Australian Fair Pay and Conditions Standard provides a more favourable outcome for the employee.

s.173

A term of a workplace agreement or a contract has no effect to the extent to which it purports to exclude the Australian Fair Pay and Conditions Standard or any part of it.

PUBLIC HOLIDAYS

The problem of compulsory work, including compulsory overtime on a public holiday.

s.612 Entitlement to public holidays

612(4) A term to the contrary in:

 (a) a workplace agreement; or 

 (b) an award; 

has no effect. 

IMPROPER INCORPORATING BY REFERENCE

S.355

CLAUSES CONTAINING PROHIBITED CONTENT

S.358 Term is void if it contains prohibited content.

MAKING AN AGREEMENT

S.331 and 332 and 343 The problem of “multiple business agreements”.

Cannot make a “multiple business agreements” unless prior authorisation given by OEA. 

Making, Approving and Lodging

Making


S333 different rules for different agreements

Approving 


S.340


“reasonable opportunity to decide whether they want to approve the agreement”

Lodging


S.341 offence to lodge agreement that has not been approved


Officially - No role for the Union


Practically – the employer signs the Declaration (S.344) and appoints the Union 
to be the contact for any enquiries from the OEA.

TERMINATING AN AGREEMENT

The 90 day rule

Using the Court

