History of Parental and Family Leave Provisions In Australia 

1. Paid Maternity Leave in the Public Service - 1973 

1.1 The first formal provision for maternity leave was the Australian Public Service Maternity Leave (Australian Government Employees) Act, 1973. 

1.2 This legislation provided 3 months' (12 weeks) paid maternity leave in the Commonwealth public service and statutory authorities. 

1.3 The standard public sector entitlement is: 

- a 12 month qualifying period for full and part-time workers 

- a maximum total maternity leave provision of 52 weeks 

- 12 weeks' paid leave (which can be extended if there is a miscalculation of the expected confinement). 

2. Maternity Leave Test Case - 1979 

2.1 In 1978-79, the Australian Council of Trade Unions (ACTU) argued for a standard maternity leave entitlement, to extend maternity leave provisions to private sector employment. 

2.2 The 1979 Maternity Leave Test Case decision of the Australian Industrial Relations Commission granted a 12 month unpaid maternity leave entitlement to all permanent workers. 

2.3 The entitlement includes: 

- a 12 month qualifying period for full and part-time workers 

- a maximum total maternity leave provision of 52 weeks 

- a compulsory period of 6 weeks' leave immediately following confinement 

- provision for transfer to a "safe job" until maternity leave commences, (conditional on a medical practitioner's advice that such a move is necessary, and is practicable to the employer) 

- access to special maternity leave where the pregnancy terminates, other than by the birth of a living child. 

2.4 The Test Case entitlement soon extended to all federal and state awards (covering around 70% of workers). 

2.5 Paid maternity leave was still largely confined to the public sector. 

3. Adoption Leave Test Case - 1985 

3.1 Since 1985, award workers have had access to unpaid leave to care for a child, following adoption. 

3.2 A maximum of 52 weeks unpaid leave may be taken, up to the time the child is 5 years of age. 

3.3 The adoption leave was only available to women, and there was a qualifying period of 12 months' employment. 

4. Parental Leave Test Case - 1990. 

4.1 In 1990, the ACTU was successful in achieving provisions for parental leave through a Test Case before the Industrial Relations Commission. The Commission's decision combined provisions for maternity, paternity and adoption leave in awards, and extended the adoption leave provisions from the 1985 Adoption Leave Test Case, from women only to both parents. 

4.2 The parental leave entitlement extends existing maternity leave provisions, should the child's father wish to spend some time as the primary care giver. This lengthens the 12 months maternity leave provision to a potential 2 years' of parental leave for families. 

4.3 The Parental leave entitlement provides: 

- only one parent may be on leave at a time, (aside from one week's unpaid paternity leave upon the birth of a child) 

- fathers may take up to 51 week's additional parental leave 

- the 52 week period available for paternity leave is reduced by any period of maternity leave taken by the spouse 

- in the case of adoption, both adoptive parents are entitled to an unbroken period of 3 weeks' unpaid leave at the time of adoption 

- parental leave provisions may include a period of part-time work up to the child's second birthday; male workers may work part-time from the time of the birth to the child's second birthday, female workers may work part-time during the pregnancy or at any time from 6 weeks after the birth, to the child's second birthday. 

- workers on parental leave or working for a period part-time, have the right to return to their former position 

- workers opting for a period of part-time work continue to receive all entitlements to sick, annual and other paid leave, on a pro rata basis. 

- the provision includes rights for workers who replace a worker on parental leave, which ensure that they are not under any misconception that their parental leave position is permanent 

5. Minimum standards for non-award workers 

5.1 The Parental Leave Test Case provisions have effectively replaced previous maternity leave provisions in awards. 

5.2 Approximately one-third of Australian workers are reliant on awards as the only instrument covering their wages and conditions of employment. Another one-third of the workforce are covered by both awards and collective agreements and the remaining one-third are award free. Such workers do not automatically have access to minimum wages and conditions, as prescribed in awards. 

5.3 Since 1994, all workers have had access to the minimum parental leave entitlements inserted in the Industrial Relations Reform Act 1993. The statutory entitlement reflects the ILO Convention concerning Parental Leave. These provisions ensure that award-free workers are protected by a "safety net" of minimum entitlements. 

5.4 Where awards or collective agreements provide parental leave provisions which are better than the minimum entitlement in the legislation, these superior provisions take precedence over the legislation. 

5.5 The legislative provision differs slightly from award provisions: 

- maternity leave cannot commence any earlier than the estimated date of birth 

- there is no provision for a compulsory period of 6 weeks' leave immediately following the birth 

- there is no provision for special maternity leave should the pregnancy terminate other than by the birth of a living child 

6. Family Leave Test Case - 1995/96 

6.1 In 1995/96 the ACTU conducted a Test Case before the Industrial Relations Commission, aimed at achieving a paid leave entitlement for workers to care for family members. 

6.2 The Commission's decision granted workers: 

- a maximum of 5 days' carer's leave per year, to be taken from the total pool of sick and bereavement leave available under appropriate awards 

- the term Personal Carers' Leave replaced "family leave" to reflect the breadth of the entitlement 

- leave is available to family and household members, (and therefore includes leave to care for same sex partners). 

- in addition to the 5 days' paid leave, workers may make arrangements at the workplace to use a range of other provisions to attend to family responsibilities; these include access to annual leave entitlements, make-up time, time-off-in lieu of overtime, rostered days off and unpaid leave. 

6.3 Many workplaces have used enterprise bargaining to negotiate leave entitlements over and above Test Case minimum standards. These agreements often extend the purposes for which leave can be taken to include broad "domestic responsibilities" or cultural leave. 

7. The Workplace Relations Act 1996 

7.1 Since the first formal maternity leave entitlements were provided in 1973, the focus of maternity leave has shifted to include the broader provision of parental leave. 

7.2 From the early 1990s, other provisions have emerged to assist workers with family responsibilities, in addition to taking leave upon the birth or adoption of a child. 

7.3 Both the Federal Industrial Relations Act and its successor, the ` Workplace Relations Act contain provisions which protect workers from discrimination and unfair dismissal on certain grounds, including "marital status, family responsibilities (and) pregnancy". 

7.4 Under the Workplace Relations Act, parental leave and personal carers' leave are "allowable award matters". This means that all awards must contain such provisions as a minimum. 

8. Enterprise Bargaining 

8.1 Since 1991, Australian workers have had formal access to enterprise bargaining. Collective agreements are negotiated between workers and their unions, and employers, and the content of these agreements take precedent over the minimum entitlements in awards. 

8.2 There are not a large number of agreements with parental leave provisions over and above award entitlements. Where parental leave provisions are negotiated at the workplace, they have generally taken one of the following forms: 

- the provision of paid parental leave 

- shortening the qualifying period for parental leave 

- allowing periods of unpaid leave to count as service towards other entitlements; (for example, there would not be a break in continuing to accrue periods of employment toward annual or long service leave, while on unpaid leave). 
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ACTU Policies
Workers With Family Responsibilities Strategy (1995)

Children Services Resolution (1997)

Working Women’s Policy (1995) 

Women and Unions Resolution (1997)

