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Over the past few decades, Australia has experienced strong and sustained economic
growth. Today, the Australian economy continues to perform relatively strongly, especially
when compared to many other developed nations. At the same time, the Fair Work Act has
restored many rights at work and is promoting fairer and more productive workplaces.
But not all working Australians are sharing in the benefits of Australia’s economic prosperity.
Many working families are feeling a growing sense of economic insecurity, in the form of
unpredictable incomes, rising costs of living and increasing financial commitments and levels
of household debt. Australia has a largely deregulated and trade-exposed economy and
industries have experienced ongoing waves of change. This compounds the sense of
insecurity felt by workers and their families.
A defining feature - as well as a driver - of this growing economic insecurity is the rising
number of poor quality, insecure jobs. Increasing numbers of workers are engaged in work
that is unpredictable, uncertain and that undermines what ordinary Australians need to feel
secure in their lives and communities.
A primary school teacher is engaged on rolling one year fixed contracts with no income over
the long summer break and no guarantee of work the following year. A labour hire worker in a
warehouse in Melbourne has performed the same work as his workmate beside him for six
months but still receives lower pay, inferior entitlements and no job security. A home care
worker is engaged on a part-time basis but with no predictability as to weekly hours of work
or income.
At first glance, these workers share little in common. But their experiences of work are all
being shaped by the same powerful and concerning trend within Australian society. This is
the shift of the costs and risks associated with employment from employers onto workers.
Workers have experienced this shift through a loss of job security and predictable incomes,
attacks of entitlements such as sick leave, minimum engagements and penalty rates, and a
loss of control and predictability over hours of work. This risk transfer is being experienced, in
different forms and to varying degrees, across all industries and occupations, public and
private.
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Making matters worse, these changes within the workplace are accompanied by a broader
transfer of risk from government and business to Australian households. This trend, which
has been occurring over recent decades, is being felt by working families in the form of less
certain incomes, rising fixed household costs (housing, education, health, childcare,
transport energy and food) and the shouldering more and more household debt.1
The risk shifting from businesses and governments onto workers has effects far beyond the
workplace and even the household. It also damages communities and the social fabric of
Australian society. Financial insecurity and uncertainty over working hours has a debilitating
effect on workers’ capacity to find time for relationships and for rest time, leisure and
activities outside work. Without knowing when they will next work, workers struggle to stay
connected with their communities and to participate in activities such as getting involved in
their children’s school or playing in the local sports team.
The rise of insecure work presents significant challenges to Australian workers and their
unions. Unions are faced with the challenge of responding to the massive transformations
that have occurred in the world of work and developing workplace standards that meet the
legitimate aspirations of Australian workers to decent and secure jobs and that are
appropriate for a modern, prosperous, internationally competitive market economy.
The ACTU has committed to making these issues, and in particular the erosion of job and
income security, a priority over the coming years.
This paper is intended to begin discussion on this important topic by identifying possible
industrial and policy responses that may go some way towards reducing job and income
security.
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There is no universally accepted definition of insecure or precarious work. Through
discussions with affiliates and their members about their experiences, the ACTU has
developed the following working definition.
Insecure work is poor quality work that provides workers with little economic security and
little control over their working lives. Indicators of insecure work include:
(i)

unpredictable, fluctuating pay

(ii)

inferior rights and entitlements, including limited or no access to paid leave

(iii)

irregular and unpredictable working hours, or working hours that, although
regular, are too long or too few and/or non-social or fragmented;

(iv)

lack of security and/or uncertainty over the length of the job; and

(v)

lack of voice at work on wages, conditions and work organisation.

Insecure work can be experienced by all workers. However it is often associated with certain
forms of employment, including casual work, fixed-term work, seasonal work, contracting and
labour hire. It is also increasingly a problem faced by workers employed part-time and
workers in non-traditional workplaces, such as home-based outworkers.
Insecure work has profound implications for the quality of working life. It is often
accompanied by other negatives, such as low pay, less access to opportunities for training
and skill development, a lack of voice in the workplace and a higher risk of occupational
illnesses and injury. People in insecure work are less likely to be aware of and to enforce
their rights and entitlements. Insecure work is often experienced by those in our workforce
with the least bargaining power. This includes those with lower skills, young workers, women,
Indigenous workers, migrant workers and persons with disabilities.

1.1 The rise in insecure work
While it can be difficult to precisely quantify the extent of ‘insecure work’ in Australia, ABS
data can help us understand who might be at risk (see Figure 1).
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Figure 1: Forms of employment in Australia

Workers (10.3m)

Employees
(9.2m)
Contractors (1.1m)
Standard (7.0m)

Fixed term
(275,000)

Part time
(1.2m)





Casual (2.2m)
 1.2m have had same job for
2-5 years
 1.2m have no say in the days
they work
 1.1m would prefer to be a
standard employee

Ongoing
(6.7m)

Full time
(5.7m)

3.3m have no access to TOIL
1.4m do shift work
1.2m have variable pay
785 000 are not compensated for
overtime
 728 000 can not choose when their
holidays were taken
 275,000 have fixed-term contracts







79% have no employees
53% only have 1 active contract
40% have no control over own work
32% not able to subcontract
15% have no say in their start or finish times

Sham (450,000)

Genuine (650,000)

 1.1m have no guaranteed
minimum hours
 1m have variable pay
 706,000 say they don’t receive
a casual loading
 667 000 work full-time hours
 660,000 want longer hours
 486 000 have no choice in
when their holidays are taken
 82,000 have fixed term
contracts
 70,000 are not compensated
for overtime

Dependent
(300,000)

Independent
(350,000)

Labour hire (131,400)
 56,000 do not have ongoing
work
 53,000 work <35 hours

Source: ABS cat 6359.0 (Nov 08, Nov 10); 6310.0 (Aug 10); 6342.0 (Nov 09); 6265.0 (Sep 10).
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While insecurity can be experienced by all workers, it is often experienced by workers in non
standard or contingent employment: casual workers, fixed-term workers, seasonal workers,
contractors and labour hire workers. Over the past few decades, these types of work have
grown at a much faster rate than full time standard employment. The greatest growth has
been in full time casual and part-time employment (Figure 2).
Figure 2: Growth in non-standard forms of employment, 1992 – 2009, Base Index = 100
(ABS 2011). Note: self-employed are owner-managers of incorporated and unincorporated
enterprises.
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Today, only around 60 percent of workers engaged in the Australian labour market are
engaged in full or part-time ongoing employment. Twenty per cent of workers are in casual
employment and another 10 per cent are engaged as independent contractors.
Of course, the existence of a diversity of work arrangements is not itself problematic and not
all workers engaged in these types of work experience insecurity at work. Many workers
choose to work under these types of arrangements and have good quality, rewarding jobs.
However the evidence suggests that many ‘non-standard’ jobs are poorer quality jobs.2
Almost one quarter of all employees in Australia (24% or just over 2 million workers) are
engaged in casual employment.3 This means that one in four employees in Australia now has
no entitlement to many of the benefits that we generally associate with employment, such as
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paid annual or personal leave or payment or notice of termination or redundancy. The
proportion of Australian employees engaged in casual work has grown significantly over the
past decades: from 15.8% in 1984 to around 27.7% in 2004, before declining slightly and
remaining relatively stable at around a quarter of all employees since then.4
Casual employees continues to be heavily concentrated in several industries: retail (20% of
all casuals) and accommodation and food services (19% of all casuals). Casual density is
highest in accommodation and food (where 65% of all employees are casual), followed by
agriculture, forestry and fishing (47%); retail (40%) and arts and recreation services (with
around 39% of all employees casual)(see Figure 4).5 However it is important to note that
casualisation has not been limited to these areas of the economy: nearly all industries have
seen a strong growth in casual density over the past few decades.6
Figure 3: Casuals by industry, 2010
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There is a strong relationship between casual employment, age and gender. Casual
employment is most common among young workers, with 21% of all casual workers aged
between 15-19 years and just under 60 percent of all casual workers under 35 years of age.7
Women are much more likely to be in casual employment than men: with 27.6% of all female
employees are casual compared to 20.4% of male employees. Most workers in Australia who
work part-time (55 percent) work in casual employment. Just over 30% of casual employees
work full-time hours.8
Over half of all casual employees are ‘permanent casuals’ in that they have long-term,
ongoing and regular employment but, by virtue of being a casual, have none of the basic
entitlements associated with ongoing employment. Over half of all casuals have been
employed in their current job for over a year and over 15% of casuals have been in their job
for more than 5 years.9 ABS data shows that more than half of all casual employees would
prefer ongoing work.10
Fixed-term employment accounts for just under 4% of all employees, but it is heavily
concentrated in just a few sectors: education (134,300 workers or 38% of all workers on
fixed term contracts), public administration and safety (45,900 or 13%) and health care and
social assistance (56,500 or 16%).11 Fixed-term employees generally have similar wages and
conditions to ongoing employees, with the important exception of job security. In addition,
many workers on fixed-term contracts face difficulties accessing similar training and career
opportunities to their permanent counterparts.
Over one million workers in Australia (1.1 million people or 10% of the workforce) are
independent contractors. Most independent contractors work in the construction industry
(340,800 workers), followed by the professional, scientific and technical services industry
(159,800 workers), administrative and support services (96,800 workers) and transport,
postal and warehousing industry (82,900 workers). They account for 32.7 per cent, 18.6 per
cent, 22.5 percent and 14 per cent of the labour force in each of these respective
industries.12
Many contractors are vulnerable to exploitation. They are more likely to work very long hours
than employees and have no minimum wage, minimum conditions, or protections from unfair
dismissal, because they are not covered by the Fair Work Act and do not have access to Fair
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Work Australia. Many contractors, though independent by law, are in reality economically
dependent on a single client. The number of dependent contractors in the workforce is
difficult to estimate. From ABS statistics, however, we know that around 40% of all
contractors (441,500 workers) are dependent contractors in that they have no authority over
their own work..13 Dependent contracting is a particular problem in industries such as road
transport and construction.
A significant number of contractors are engaged in sham contracting arrangements, whereby
an employment relationship is misrepresented or disguised as a contracting one. Research
by the CFMEU has recently estimated that between 26 and 46% of all contractors in the
construction industry (between 92,000 and 168,000 workers) are engaged in sham
contracting.14
Many workers engaged in labour-hire arrangements are at risk of insecure work. In many
cases this is due to the triangular nature of these arrangements, with ambiguity over
responsibilities having serious implications for workers’ access to rights and entitlements.
There is no obligation upon employers to provide labour hire workers with wages and
conditions of work to labour hire workers that are equal to those provided to a directly
employed worker. Many labour-hire workers are employed on a casual or contracting basis,
with associated problems of low pay, no job security, inferior conditions of employment and
an absence of skill development and training.15
Accurate and recent data on the extent of labour hire arrangements in Australia is not readily
available. ABS data indicates that, in 2008, around 576,700 or 5% of Australian workers
obtained their jobs through labour hire firms/ employment agencies, but only a quarter of
these (132,641 workers) were paid directly by the labour hire firm. The ABS, however, is
likely to under-estimate the number of labour hire workers.16 While estimates vary, labour
hire workers constitute between 2 and 4 percent of all workers in Australia, and are
concentrated in manufacturing, property and business services and health and community
services.17 Evidence suggests the incidence of labour hire has increased significantly in the
past decades, with the Productivity Commission estimating in 2005 that the number of
labour hire workers in Australia had increased from 33,000 in 1990 to 190,000 in2002 – a
rate of growth of 15.7 per cent a year.18 The significance of labour hire should also be
understood in terms of the number of workplaces engaging labour hire, which has also risen
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significantly.19 Moreover, while labour hire continues to be concentrated in particular
industries, it is increasingly being used across all industries and occupations.20
A further group of workers that are at high risk of insecure work are workers that perform
work outside premises conventionally considered to be workplaces. This practice is
increasingly common, and is fuelled by the outsourcing by firms of functions once done inhouse. Home-based outwork is particularly common in the textile, clothing and footwear
industry, where it accounts for the majority of Australian clothing manufacturing. It is also
increasingly common in sectors such as telemarketing. The location of work heightens the
risk of worker exploitation and of the presence of insecure work arrangements. For example,
while, by law, textile, clothing and footwear outworkers are now entitled to most of the key
protections and benefits as workers in a factor, in reality these are rarely enforced. Many
outworkers receive a piece rate payment equal to as little as $4 an hour. In addition to low
wages, outworkers face irregular work (due to the seasonal nature of the clothing industry); a
lack of job security; no superannuation and inadequate protection and compensation in the
case of occupational injuries and illnesses. Many outworkers are engaged on sham
contracting arrangements. Home-based work is also increasingly common in areas such as
telemarketing.
 Workers also experience insecure work in the form of working time insecurity. For many
workers, this takes the form of too few or irregular hours of work. There are over 850 000
workers in Australia working part-time hours who would like to work more.21 Working time
insecurity in the form of irregular or fragmented hours is common in industries and
sectors such as retail, hospitality and health services, where employers have sought to
enhance flexibility and reduce costs by reducing or removing restrictions on working time
arrangements: widening the span of ordinary hours, averaging working hours, removing or
reducing penalty payments for extended or unsociable hours, and reducing minimum
periods of engagement. Lack of predictability of scheduling (on a daily and weekly basis)
has further eroded job quality. These types of insecurities are particularly experienced by
casual workers and, in some sectors, increasingly also by part-time employees. ABS data
also shows that 37 percent of all employees working part-time hours have no guaranteed
minimum number of hours of work22 and that many casual workers face insecurity in the
form of too few hours, with 29 percent of all casuals wanting to work more hours than
they current work.23 Casuals also experience significant variability in working hours, with
9

35% of casual workers in jobs where hours varied weekly.24 For casuals, lack of control
over working hours is often exacerbated by a reluctance to refuse shifts, even at short
notice or inconvenient times, for fear of rising future work prospects.
Working time insecurity is also experienced in the form of excessive hours. Australia outranks
22 OECD countries for the average hours worked by full time workers.25 Extremely long
working hours (50 hours or more per week) have become increasingly common for full-time
workers, especially among males. In 2011, over 1.8 million workers (15.9 percent of all
employed persons) report usually working 50 hours or more a week. This includes 22.9
percent of male workers (1.4 million workers) and 7.5 percent of female workers (391,900
workers).26 Research conducted by the Workplace Research Centre at the University of
Sydney has also found that found that a pervasive long-hours culture exists in Australian
workplaces.27 According to ABS data, around 60 percent of full time employees who usually
worked very long hours would prefer to work fewer hours.28 One in five of Australian workers
(21% or 2.2. million) would prefer to work fewer hours.29
A further group of insecure workers are those that experience fluctuating pay/ income. There
are two main causes of unpredictable pay. The first is through working irregular hours: this is
interwoven with working time insecurity above. The second main cause of income insecurity
is where workers have a significant proportion of their pay at risk, in terms of being
contingent upon individual, group or organizational performance. While the extent of
variable pay is difficult to determine in Australia, ABS data indicates that 25 percent of
employees have earnings/income that varies from on pay period to the next. This includes
19 percent of employees working full-time hours and 41 percent of employees working parttime hours.30

1.2 The impacts of insecure work
Insecure work has a negative impact on workers and their families, on communities and on
the Australian economy. It also has serious cost implications for governments.
For workers, insecure work means lower pay and fewer rights and entitlements at work.
Casual employees, for example, are more likely to be award-reliant and earn, on average,
lower pay than permanent employees.31 It also means unpredictable and fluctuating pay
which makes it difficult to predict earnings and to borrow money. Insecure work also involves
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reduced control over working arrangements and hours, which is particularly difficult for
workers with caring responsibilities. Evidence also suggests that many workers in insecure
work, such as those engaged in casual employment and labour hire workers, are less likely to
have access to skill and career development opportunities and are at greater risk of
occupational injuries and illnesses.32 Workers in insecure work are less likely to be aware of
their rights or to be willing or able to enforce them.
Insecure work also has a powerful and negative effect on the quality of work for all workers,
through contributing to intensifying competition in the workplace and exerting downward
pressure on wages and conditions of employment.
The effects of insecure work are felt beyond the workplace. There is growing research
documenting the impact of insecure work on the psychological and physical well-being of
workers.33 Low and unpredictable incomes can place significant pressure on families and
contribute to a more stressful home environment as families struggle to meet household
expenses. Insufficient hours of work can mean that workers must hold down two or more
jobs at the same time. Lack of control over working hours can also prevent workers from fully
engaging with the other aspects of their lives that depend on their work schedules being
relatively predictable, and undermine periods traditionally reserved for leisure, family and
other obligations.
Insecure work has negative effects on communities and on civil society. Without control and
predictability of working hours, many workers struggle to stay connected with their friends
and communities. They find it hard to engage in social activities outside work, and to
participate in their communities.
While insecure work may deliver short-term cost savings for employers, it undermines the
longer term productivity of Australian workplaces through reduced investment in training and
skill development, lower levels of employee commitment and higher labour turnover, and
lower occupational health and safety standards.34 Insecure work also undermines employers
who do the right thing and provide decent quality, secure jobs by creating competition based
incentives to reduce the quality and security or work.
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Insecure work imposes high costs on governments. There are significant cost implications for
governments where workers are not able to accrue significant levels of superannuation and
must rely on pension arrangements. Job insecurity and under-employment may also
effectively shift costs from employers to the state through increasing the number of people
reliant on social security arrangements such as Newstart allowance. There are also
potentially significant indirect costs to governments arising from the negative effects of
insecure work on people’s health and wellbeing.35 In the case of sham contracting and other
illegal types of work engagement, there are significant losses to Commonwealth revenue as a
result of tax evasion. The CFMEU’s research has estimated that, in the construction industry
alone, sham contracting leads to a public revenue loss of between $58m and $2.275b per
annum.36
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Since the 1990s, intensified global competition have driven labour market reforms directed
at increasing labour market ‘flexibility’. These policies have facilitated greater employer
control over how, and the ways through which, labour is engaged. The scope for employers to
access labour without obligation37 and to shift many of the costs and risks associated with
employment onto workers has significantly increased. Outsourcing of services and other
functions by all levels of government which periodic contracts has been a significant
contributor. This risk transfer has been achieved through practices such as casualisation,
sub-contracting and outsourcing. It has also been done through the weakening of protections
afforded to workers in ‘standard’ employment relationships, such as minimum periods of
engagement and penalty rates.
It is important to note that there are no distinctive features of the Australian economy that
necessitate high levels of job and income insecurity. Other developed countries have
experienced similar structural changes and dynamics but without the accompanying
dramatic increase in levels of insecure work, suggesting that such outcomes are far from
inevitable or unavoidable.38 Moreover, arguments that attribute the high level of insecure
work to structural shifts in the Australian economy, those as the growth in industries such as
retail and hospitality, fail to recognise that job and income insecurity has grown significantly
across nearly all industries and occupations.
For employers, insecure work is perceived to deliver cost savings through avoidance of
expenses associated with ongoing direct employment, such as paid leave, workers’
compensation, long service leave and superannuation. It can also mean fewer administrative
obligations and greater flexibility in hiring and firing workers. Insecure work also provides
employers with greater numerical and working-time flexibility as employers are able to
reduce fixed costs while maintaining the capacity to meet peaks in production or demand.
This is often done through maintaining a minimal core of permanent workers (and
management staff) which can then be supplemented by the use of non-standard workers
(casuals, contractors, fixed-term and labour workers). Any short-term cost savings, however,
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often come at the cost of longer term productivity achieved through having a stable,
committed and skilled workforce.
There are also less tangible benefits to employers by engaging workers in insecure work
arrangements. Workers engaged in insecure work are less likely to be aware of, or to enforce,
their rights. With no job security, they are more likely to accept poor conditions and to remain
silent over issues of concern within the workplace. Engagement of workers in insecure work
arrangements, such as labour hire, is also often used as a means of avoiding a union
presence or union-negotiated collective agreement.39 These types of arrangements also
intensify competitive pressure between workers and places downward pressure on the
wages and conditions of workers engaged in more secure work arrangements within the
same workplace.
In a number of sectors such as education and health care, the structure and delivery of
government funding, as well the lack of adequate funding, has promoted and facilitated the
rise in insecure work, both in terms of the increased number of workers in casual and other
non-standard forms of work and deterioration of working conditions and increased insecurity
for those engaged in more ‘permanent’ jobs. In some areas, this has involved the
privatization and contracting out of core public sector functions, resulting in a deterioration
of job security, wages and working conditions.40 In other sectors such as education,
devolution of budget management, reforms to the length and nature of funding cycles and/or
an increased reliance on outside funding sources has fuelled the growth in insecure types of
work.41
In other industries, such as TCF and road transport, growth in insecure work has been
fostered by the emergence of increasingly complex and elaborate outsourcing arrangements
and contracting chains. These supply chain systems, and the deliberate strategies employed
by those holding large concentrations of market share at the top of the chain and various
parties throughout the chains to maximize profit and minimize liabilities (including those
arising under labour laws), has resulted in much of the risks and costs associated with
employment being borne by workers at the lowest end of the supply chain, who can least
afford to bear them. In many cases this has involved the extensive use of sham and
dependent contracting arrangements.42
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While employers may prefer insecure work arrangements for the cost savings it brings, gaps
in the regulatory framework that have enabled it to proliferate.43 The Australian industrial
relations system has failed to adequate recognise and extend adequate protections to
workers engaged in insecure work or to adequately or comprehensively address new forms of
work organisation (such as supply chain outsourcing). It has also failed to ensure that
specific work arrangements, such as casual work, are only used for their intended purpose
and not subject to abuse.
It is often argued that the growth in casual and other types of nonstandard work has been
driven by employee preferences. These types of work, it is argued, meet the desire of many
workers for flexibility and for more choice and control in their working arrangements. There is
no doubt that these types of arrangements do enable highly skilled workers who wield a
significant degree of bargaining power to shape their working lives to best meet their needs.
But this remains a small and privileged minority of the workforce. Many workers in these
types of work would prefer permanent jobs. In the case of casuals, for example, ABS data
indicates that over 50 percent of all casual workers would prefer ongoing employment.44
Research also shows that, despite the common claim that labour hire work is attractive to
workers who value the flexibility and independence, labour hire workers are less likely than
ongoing workers to be satisfied with their job security, pay, or job overall.45 A further reason
why many casual workers may prefer not to take up ongoing work is that low pay renders it
very difficult for them to afford to lose the hourly loading that accompanies casual
employment. Another commonly identified demand-side factor driving the increase in nonstandard forms of work is the increased participation of students and women in the labour
market. However while there is evidence of a preference for flexible working arrangements
and for part-time work among these groups of workers, there is no evidence to suggest a
preference for casual or poorer quality, less secure work.46
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Given the scope and breadth of the challenge that insecure work presents and the different
forms it takes in different industries and occupations, there is not one policy solution that is
capable of addressing the problem. This section identifies a range of options which may have
a significant impact in addressing the rise of insecure work.
There are two broad possible approaches to addressing the rising levels of job and income
insecurity. The first is directed at improving the rights and conditions of work for all workers.
The second is to seek to prevent the growth in insecure work by ensuring that non-standard
forms of employment are used for their legitimate purpose and to a reasonable extent, and
not as a cheap substitute to ongoing employment. The following discussion includes both
approaches.
It is envisaged that the industrial response to job and income insecurity will include a range
of measures, including bargaining, changes to awards and legislative reform. Different
solutions may be accorded different priority in different industries and sectors. The following
discussion is followed by an appendix which organizes the following industrial options into
workplace, industry-wide and general solutions.

3.1 Existing ACTU priorities
There are a number of existing ACTU priorities, which have the potential to significantly
address the proliferation of insecure work. These include:
(i) Work and family
Many workers are in insecure work because they cannot access ongoing full or part-time
employment that is sufficiently flexible to enable them to meet their caring responsibilities.
The following measures will assist workers access working arrangements that are flexible but
also of a decent quality:


Extend the right to request flexible working arrangements to all those who need it



Make denials of ‘requests’ subject to challenge in Fair Work Australia
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Provide a right for workers to return to work part-time after parental leave, unless the
employer can demonstrate that this would be unreasonable.

(ii) Contractors
The ACTU is committed to ensuring a decent safety net, bargaining rights and protections
against unfair treatment apply to all workers regardless of the type of labour contract under
which they are engaged. This includes:


Ensuring contractors have rights to bargain collectively and to be represented by their
union in bargaining, including through amendments to the Australian Competition
and Consumer Act 2010 (formerly the Trade Practices Act 1974);



Ensuring contractors have access to low cost and effective remedies against unfair
contracts, including through amendments to the Independent Contractors Act 2006;



Ensuring there are effective mechanisms in place to prevent and prosecute sham
contracting arrangements (including amending the sham contracting provisions
within the FW Act)



Seeking amendments to the SG and workers’ compensation legislation to extend
these entitlements to excluded contractors



Pursuing taxation reforms to ensure that, where work is being performed by a worker
in a manner analogous to that of an employee, that person should be treated as an
employee for taxation purposes



Ensuring the implementation of a Safe Rates system in the road transport industry.

(iii) Improvements to the bargaining system
Removing restrictions on the level of bargaining and on the content of agreements would
significantly facilitate efforts to address insecure work. The ACTU is com mitted to:


Greater access to multi-employer bargaining



Default application of agreements to categories of workers even if indirectly engaged
(e.g. labour hire and contracting chains)



Removing unnecessary restrictions on the content of agreements



Securing mandatory arbitration within agreements, awards and the NES.
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(iv) Procurement and the expenditure of public funds
Measures to ensure that government expenditure (procurement and grants) takes account of
the employment effects. At present, significant parts of the government’s economic footprint
is value neutral as to its effects on the labour market, or at worst provides perverse
incentives to employers to use an insecure workforce. In some industries and local labour
markets, the government component is sufficient to drive good outcomes or, alternatively, to
distort the norm towards insecure work arrangements.

3.2 Other options for addressing insecure work - general
(i) Improving wages, rights and conditions
Most industrial rights in Australia are limited to employees. There are some rights, however,
that apply to all workers. This includes, for example, the general protections provisions in the
FW Act. Consideration could be given to strengthening and increasing the minimum floor of
rights to all workers. In the UK, for example, a distinction is drawn between employees,
workers and the self-employed. Some minimum standards (e.g. minimum wages, working
time, and rights to be accompanied to disciplinary and grievance hearings) extend beyond
‘employees’ to encompass other individual workers who perform work or services for another
party.47 A similar approach could be considered in Australia, with standards such as a
minimum wage, paid leave and rights to access dispute resolution processes extended to all
workers. A consideration in support of focusing on securing better wages for workers in
insecure work is the finding from the ACTU Working Australia Census that wages are the key
issue for workers in terms of improving conditions at work. In addition, there is evidence to
suggest that low wages are an immediate barrier to some workers in casual employment
wishing to convert to ongoing employment, despite its benefits.
The advantages of this approach include that it provides a stronger safety net of minimum
rights for all workers, regardless of how they are employed. The disadvantages of this
approach include that it requires significant amendment to the Fair Work Act and that it
would not of itself be capable of addressing some of the major causes of insecure work
experienced by many workers.
An alternative approach may be to establish principles of equal treatment to different types
of employment. This is one of the main approaches towards the regulation of non-standard
forms of work adopted in the UK, to implement various European Union directives. Under this
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approach, employers are obliged to treat part-time and fixed term contract employees no less
favourably than a comparable permanent employee, unless there is ‘objective justification’
for doing so.48 The same approach has been taken more recently in the UK with respect to
labour hire. From October 2011, after 12 weeks in a given job a labour hire worker has an
entitlement to equal treatment (with respect to duration of working time, overtime, breaks,
rest periods, night work, holidays, public holidays and pay) that would apply to the worker
concerned if they had been recruited directly by that undertaking to occupy the same job. In
Australia, this approach could be applied to fixed-term employees, labour hire employees and
to casual workers after a set period of time (e.g. 12 weeks). This could be done through
bargaining, awards and/or legislation.
While this has been the main approach to improving protections for non-standard workers in
UK labour law, it has significant weaknesses. This includes the nature of the comparisons
they permit and the use that can be made of the ‘justification defence’ available to
employers who treat part-time, fixed-term or labour hire workers differently from their
ongoing employees. 49 In particular, the directives have proven of limited use in addressing
disadvantages faced by casual workers, as courts have found that they do not have ‘the
same type of employment contract or relationship’ as full time workers and so are not
entitled to equal treatment.50
An alternative and less ambitious approach could be to extend rights of regular casual
workers to paid leave. This could include paid annual, personal and/or long service leave. In
New Zealand and the UK, for example, statutory leave entitlements extend paid leave
entitlements to all employees, including regular casuals.51
This could be done, for example, through:


Providing for casual employees to accumulate paid annual leave on a pro-rata basis;



Providing that casual employees who have been employed on a regular and
systematic basis for a minimum period of time (e.g. 6 months) have the same rights
to paid leave as ongoing employees; and/or



Introduce and/or expand statutory portable entitlement schemes.

If this option were to be considered, policy issues such as when entitlements accrue, whether
entitlements should be portable across jobs and, if so, who should be responsible for
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managing these entitlements (e.g. the employer or an industry fund), would all need to be
considered. This approach is likely to gain significant support among casual workers. The
disadvantage is that it is relatively narrowly focused and may serve to further increase the
appeal of contracting to employers as a means of avoiding costs associated with direct
employment.
Through award modernisation, the casual loading in awards has been standardised at
25%.52 Agreements and/or awards could build on this safety net by providing for a higher
casual loading. While this could benefit casual workers in the short term and provide an
additional disincentive to employers to casualise their workforce to reduce costs, it could
also backfire in increasing the incentive for workers to engage in casual employment and
make it harder for workers to afford permanent work as the impact of losing the casual
loading would be more substantial.
Awards, legislation or agreements could extend rights to notice and redundancy pay to fixedterm employees and/or regular casuals.
(ii) Limiting non-standard employment to where it is necessary, fair and appropriate
Conversion
A key mechanism to limit insecure work lies in enabling non-standard workers to convert to
ongoing employment. This could be done through individual rights to conversion, through
secure employment orders, or through automatic conversion on a gradual or immediate
basis.
Individual right to conversion involves providing workers who have been employed with a
particular employer for a significant period of time with the individual right to request
conversion to permanent full-time or part-time employment. These clauses are generally
subject to the right of employers to refuse such requests where they have reasonable
grounds for doing so. Conversion clauses were put into a number of state and federal awards
in the early 2000s but are now only found in a few modern awards.
While conversion rights are most commonly associated with casual employees, they can also
be included in agreements for fixed-term employees and possibly for labour hire workers who
have been engaged for a significant period of regular employment with a host employer.
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While individual casual conversion clauses have existed for some time now, the evidence
suggests they have not been used widely. Identified limitations of these clauses include a
reluctance of some casual workers to shift to ongoing work because of the prospect of a drop
in take home pay due to loss of the casual loading; a reliance on the individual worker who
may be reluctant to risk their employment by challenging their employer; and the limitations
of such clauses in industries where casual workers do not work regular hours. They are also
rarely used in non-unionised workplaces. There is also the risk, for any conversion clauses
that are triggered from a period of regular and consistent work that employers may engage in
churning to avoid their obligations under these clauses.
Consideration could be given to ways of strengthening casual conversion clauses so as to
overcome some of these limitations: e.g. rather than relying on an individual employee
knowing of their right to request conversion and exercising this right, the clause could
impose a requirement on the employer that, on a specified date each year, they offer
employees that meet specific criteria the opportunity to convert to ongoing employment.
Conversion clauses can be secured through bargaining, awards and/or legislation.
To address some of the limitations of individual casual conversion and to provide a tool for
organising in workplaces that have systemically abused non-standard forms of employment
to cut workers’ conditions, a new mechanism for consideration could be secure employment
orders. This is an innovative mechanism, which builds on concept of the take-home pay
order, where conditions for a group of workers can be protected in a single order from Fair
Work Australia. The mechanism would provide for unions to apply FWA for an order which
requires an employer to offer permanent employment to specific groups of workers. This
mechanism could be included in awards through a test case, legislation or agreements, and
could be used to secure ongoing employment for casual, fixed-term and labour hire workers.
It is envisaged that the clause would work as follows:


Unions would go into a workplace and assess the level of interest among insecure
workers for more secure employment, and recruit members accordingly.



The union would identify the specific group or class of employees that would be
subject to the secure employment order application. The group would be selected so
as to cover those workers who wish to convert to ongoing employment and redcircling/ excluding those who wish to remain on current arrangements. The
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application could be wide (e.g. all casual workers) or narrow (e.g. only casual workers
in a particular occupation or classification employed by the employer).


The union would lodge the application with FWA and serve a copy on the employer.



FWA would be required to grant the order, unless the employer can show that it has a
genuine need to keep the employees on existing arrangements. In considering an
employer’s claim that an application be rejected, FWA would be required to have
regard to a number of factors.



FWA would have broad discretion in terms of the process adopted to determine an
order (e.g. written submissions from parties, private conferences, hearings etc.)



FWA would have broad discretion as to the types of orders it could make to remedy
the situation. A secure employment order could, for example:
(i)

require all casual workers who have been employed on a regular and
systematic basis for a particular employer over a period of 12 months be
offered ongoing employment;

(ii)

authorise a process whereby employees who have been employed by a
particular employer for a certain period of time have the right to elect to
convert to ongoing employment (this may be useful where some casual
workers wish to remain casual);

(iii)

specify the terms of ongoing employment for the workers (e.g. an order that
the casual loading be phased down over time so as to avoid a sharp drop in
take home pay for the workers); and

(iv)

require report-backs, audits and other monitoring procedures.

A secure employment order could bind the employer not only in respect of the engagement of
the employees who are subject to the application, but also in respect of employees engaged
at a later date who fall within the same class.
Another approach could be to gradually increase the rights and entitlements available to
casual workers until they are equal to those of permanent employees (gradual conversion).
This could be done through insertion of a clause through an award test case and/or through
bargaining. The speed of conversion and the nature of the increments could be altered as
deemed appropriate.
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A final conversion option is automatic conversion after a set period of time. This involves
providing maximum periods of engagement, beyond which time the worker automatically
transitions to ongoing employment. This can be used for casuals and fixed term employees.
It could also be used for labour hire workers. This is already done in some agreements and
awards, and could conceivably be done through legislation. While this mechanism avoids the
limitations of having to rely on vulnerable individual employees making requests to convert to
ongoing status, it may be resented by some casual employees who wish to retain the
flexibility and loading associated with casual work. Anecdotal evidence also suggests many
employers seek to avoid automatic conversion by dismissing the casual employee prior to
the expiry of the relevant period.
Improving definitions of certain types of work
The proliferation in forms of insecure work in Australia has been facilitated by an absence of
adequate definitions of these types of employment.
One option is to include a statutory presumption in favour of an employment relationship in
the Fair Work Act. Most rights at work rely on the existence of an employment relationship.
The Fair Work Act relies on the common law definition of an employee, but this can be
problematic as the common law test is not clear-cut and is easily open to manipulation by an
employer seeking to evade their obligations. Consideration could be given to introducing a
statutory presumption into the Fair Work Act (and other statutes as appropriate), whereby a
person who contracts to work for another would be presumed to be an employee, unless it
can be shown otherwise. A statutory presumption in favour of an employment relationship is
an approach that has been adopted in other jurisdictions. This would effectively extend the
legal definition of an employee to capture some ‘dependent contractors’ and may assist in
combating sham contracting through providing greater clarity.
Another option is to amend the definitions of types of employment. The expansive definition
of a ‘casual’ in awards, for example, whereby a casual is someone ‘engaged and paid as
such’ has been identified as one of the main regulatory gaps that have enabled the
proliferation of this type of work. The definitions of types of employment could be amended
so as to ensure that they more appropriately correspond to their original and intended
purpose and to limit the potential for abuse. This could be done in conjunction with
specifying the circumstances under which certain types of employment can be used and/or
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maximum periods of engagement. These types of provisions were found in many awards but
have effectively been stripped away over the preceding decade or so.
For example:


amend the definition of a casual employee so that it is confined to short-term,
irregular employment and/or sets out the circumstances under which casual
employment can be used;



amend the definition of fixed-term employment so that it sets out the specific
circumstances under which fixed term employment can be used (e.g. Higher
Education Industry – Academic Staff – Award 2010);



include maximum periods of engagement for regular casuals; maximum periods of
engagement or number of renewals for fixed-term employees; or maximum lengths of
engagement for labour hire workers, after which time the worker automatically
transitions to ongoing employment. Maximum periods of engagement could be
accompanied by a mechanism through which employers could apply to FWA to have a
specific employee’s period of engagement as a casual/ fixed-term employee
extended if this could be justified according to set criteria.

Definitions of types of employment in awards could be amended through the running of test
cases in Fair Work Australia. In the past, applications for these types of restrictions on
specific types of employment have had only very limited success. In the case of the federal
Metals award, for example, while the Full Bench of the AIRC accepted that ‘a compelling case
has been established for some measure to be introduced in the Award to discourage the
trend towards the use of permanent casuals’, it rejected the AMWU’s claim for a more
restrictive definition of casual employment.
Any mechanism that automatically shifts casual employees to permanent roles could be
resented by some casual employees who wish to retain the flexibility and loadings associated
with casual work. It is also questionable whether FWA would include provisions specifying the
maximum duration of employment given that they removed a number of such provisions
during award modernisation.
An alternative approach would be to directly restrict the number or proportion of employees
in a particular type of employment through awards. While these types of clauses were not
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permitted in awards under the Workplace Relations Act 1996, there is no such restrictions in
the Fair Work Act. It is questionable, however, to what extent FWA would be receptive to such
proposals.
There are a range of ways in which to restrict circumstances in which employees are
engaged in non-standard forms of employment through bargaining. These include:


Improving definitions of employment so as to ensure that they correspond to their
original and intended purpose and to limit the potential for abuse: e.g. tighten up the
definition of a casual employee or provide circumstances under which fixed-term
employment can be used;



Providing that the employer consult with the union with respect to the engagement of
workers on casual or fixed-term employment;



Providing that casual and fixed-term employment only be used or offered with prior
agreement of the union(s) covered by the agreement;53



Providing that the employer review, on a regular basis, the use of casual and/or fixedterm employment.



Impose quotas or limits on the proportion of casuals or fixed-term employees.

With respect to bargaining restrictions on the use of contractors and labour hire, there
continues to be conflicting authority on the extent to which matters concerning contractors
and labour hire workers are considered ‘permitted’ to be included in collective agreements.54
Based on existing authority, the following clauses are permitted:


Clauses requiring the employer to consult before engaging contractors and/or labour
hire workers;55



Clauses requiring that the employer review, on a regular basis, the use of contract
and labour hire with the relevant union(s);



Clauses requiring the employer to afford contractors and labour hire workers wages
and conditions that are no less favourable than those afforded to employees under
the agreement.56
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It is less clear whether the following clauses are permitted in agreements:


Clauses requiring the employer to pay the contractors more than employees (or pay
some other penalty for using them);57



Clauses requiring that the employer only use contractors and/or labour hire workers
where it cannot find employees to perform the work.58

It is also possible to include clauses on sham contracting in collective agreements. The
advantages of doing this is that it would then be possible to exercise right of entry to monitor
compliance and to subject any suspected use of sham contracting arrangements to the
dispute resolution procedure in the agreement.
Additionally, to protect workers on sites with less bargaining power, consideration could be
given to amending the rules governing the application of enterprise agreements. The current
approach – in which agreement coverage is determined according to the legal identity of the
individual employer – is increasingly ineffective in light of the structure of the Australian
economy and of the labour market. It is predicated upon the presumption that individual
employers enjoy economic autonomy and engage a relatively stable and secure workforce.
Increasingly, however, the capacity of entities at the enterprise level to genuinely engage in
bargaining is limited because the locus of economic power and control lies elsewhere.
Examples include employers who are ‘price takers’ in highly competitive industries or
employers in the public and government-funded sectors. These realities highlight the need
for a greater capacity for multi-employer bargaining and agreements. In order to address the
shifting of employment costs and liabilities through supply chains, legislative amendment
could also mandate that enterprise agreements to apply to all subcontractors down the
supply chain contracting with a business.
It may also be appropriate to modify the rules governing the application of enterprise
agreements so as to extend protections afforded through collective bargaining to all workers
on a particular process or project. This could be done through a legislative amendment to the
rules governing the application of enterprise agreements, so that agreement coverage is
determined according to categories of employees or workers rather than the legal identity of
the employer.
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(iii) Improve minimum standards on working hours
A key means of improving working time security is to enable greater access to decent quality
part-time work. This is discussed above on page 11 (Work and family).
There are two basic approaches with respect to regulating working time so as to ensure that
working hours are reasonable, predictable and within the control of the employee. These can
be pursued alternatively or simultaneously.
The first is to introduce substantive minimum standards (where they do not already exist)
with respect to:
 A guaranteed minimum set number of hours or income for part-time workers
 Improved minimum periods of notice of being required to work and/or changes to rosters
for part-time and casual employees
 Fair and adequate minimum engagement periods for casual and part-time workers; and
 A right to a working time agreement at the commencement of employment
 Maximum daily and weekly hours of work & maximum overtime limits.
The advantage of this approach is that it provides strong and effective minimum standards.
The disadvantage lies in the difficulties in formulating minimum standards that are capable
of responding to the diverse working patterns in different industries and occupations. This,
however, is not such an issue if minimum working time arrangements are secured through
awards.
The second option is to ensure processes are in place that enable workers to exercise
greater control over their working time arrangements. This could involve, for example,
requiring employers to consult with employees prior to drawing up rosters and to reasonably
accommodate employee preferences. Employers can also be required not to alter rosters
without the consent of the employees affected (except in exceptional circumstances).
(iv) Better enforcement of existing rights
Workers in insecure work are less likely to be aware of or to enforce their rights at work.
Greater attention could be focused on promoting compliance by employers with and bringing
enforcement proceedings in the courts to clarify and secure existing rights for insecure
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workers. This option has the benefit of directly assisting workers enforce their rights and
serving to clarify for employers that workers in non-standard forms of employment (e.g.
casuals) are not devoid of protections.
This could involve:


running cases in the courts to enforce the rights of regular casuals to unfair
dismissal; unpaid parental leave etc.



running cases in the courts to enforce the rights of systematic and regular casual
employees to certain employment standards, on the basis that, despite being
engaged and paid as casuals, they are in reality ongoing employees under general
law and for the purposes of the Fair Work Act59



bringing sham contracting prosecutions under sections 357-359 of the FW Act.

(v) Labour hire
Unlike many other OECD countries such as the UK, Australia does not have any form of
regulation of labour hire agencies. ACTU Congress policy calls for the development of an
industry code of practice for labour hire, in association with unions and adopted by labour
hire operators, peak employer groups and governments. A licensing scheme for labour hire
operators could also be considered at the federal and/or state level, to ensure that all
operators meet basic minimum standards.
Joint employment is a feature of various international jurisdictions (including in the US and
Canada) and occurs where more than one employer shares or co-determines matters relating
to essential terms and conditions of employment. There is also precedent for the principles
underlying joint employment in Australian OHS laws, where liability may arise despite the
absence of an employment relationship. Joint employment is a potential solution where
employers use the narrower Australian definition of the employment relationship to shed or
shield themselves from responsibility for workers (for example in labour hire and contracting
out situations). Legislation and policy could recognise that both the labour hire operator and
the client have a role in respect of employment responsibilities.
.
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Workplace
(through bargaining)
Work and family

Contractors

Industry-wide
(through awards and/or
legislation)

 Extend right to request flexible
working arrangements to all those
who need it
 Subject denials of ‘requests’ subject
to challenge in FWA
 Provide a right for workers to return
to work part-time after parental
leave

General
(through legislation and/or government policy)
 Extend right to request flexible working
arrangements to all those who need it
 Subject denials of ‘requests’ subject to
challenge in FWA
 Provide a right for workers to return to work
part-time after parental leave

 Secure implementation of
Safe Rates system in the
road transport industry

 Amend FW Act to make sham contracting a
strict liability offence
 Ensure contractors have rights to bargain
collectively and to be represented in
bargaining, including through amending the
Australian Competition and Consumer Act
2010
 Ensure contractors have access to low cost
and effective remedies against unfair
contracts, including through amending the
Independent Contractors Act 2006
 Ensure effective mechanisms in place to
prevent and prosecute sham contracting
(including reform of sham contracting
provisions in FW Act)
 Amend SG and workers’ compensation
legislation to extend these entitlements to
excluded contractors
 Pursue tax reforms to ensure that, where work
is being performed by a worker in a manner
analogous to that of an employee, that person
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is treated as an employee for tax purposes
 Greater access to multi-employer bargaining
 Default application of agreements to
categories of workers even if indirectly
engaged (e.g. labour hire and contracting
chains)
 Remove unnecessary restrictions on the
content of agreements
 Secure mandatory arbitration within
agreements, awards and the NES
 Attach secure employment criteria to
government procurement of goods and
services
 Attach secure employment criteria to public
funding of agencies and NGOs
 Attach secure employment criteria to
‘subsidized’ industries (e.g. health insurance,
aged care, child care)
 Ratify and implement ILO Convention 94
(requiring tenderers for public contracts to
demonstrate they pay market rates)
 Amend FW Act to extend rights to minimum
wages, working time, paid leave and/or rights
to access dispute resolution to all workers
 Introduce obligation on employer to accord all
workers equal treatment with respect to pay
and conditions of work unless they can
provide an ‘objective justification’ for doing so.

Bargaining system

Government economic
footprint/ procurement

Increase floor of rights
for all workers
Introduce principles of
equal treatment to
different types of
employment
Extend rights to casuals
and fixed-term
employees

 Introduce obligation on employer to
accord all workers equal treatment
with respect to pay and conditions of
work unless they can provide an
‘objective justification’ for doing so.
 Paid leave for casual employees
 Higher casual loading
 Rights to notice and redundancy pay
to fixed-term employees and/or
regular casuals

 Paid leave for casual
employees
 higher casual loading
 rights to notice and
redundancy pay to fixedterm employees and/or

 Extend NES on paid leave to cover casual
employees
 Extend rights to notice and redundancy pay in
NES to fixed-term employees and/or regular
casuals
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Conversion rights

 Different types of conversion
clauses for casuals, fixed-term
employees and/or labour hire
workers, including:
(i)
Individual right to request
conversion
(ii)
obligation on employer to,
on a specified date each
year, offer employees that
meet specific criteria the
opportunity to convert to
ongoing employment; or
(iii)
gradual conversion
(iv)
automatic conversion after
a set period of time

Improve definitions of
types of work

 Amend definition of a casual
employee so that it is confined to
genuinely short term and irregular
work and/or set out circumstances
under which casual employment can
be used
 Include maximum periods of
engagement for casuals and/or
fixed-term employees and/or labour
hire workers, after which time they
transition to ongoing employment.
 Provide that employer must consult
with union with respect to the
engagement of casual, fixed-term,
labour hire workers and contractors
 Provide that casual and fixed-term

Directly restrict number
or proportion of
employees in a
particular type of
employment

regular casuals
 Introduce portable long
service leave schemes for
groups of non-permanent
workers
 Individual right to request
conversion
 Obligation on employer to,
on a specified date each
year, offer employees that
meet specific criteria the
opportunity to convert to
ongoing employment
 Gradual conversion process
in awards and/or legislation
 Introduce secure
employment orders
 Automatic conversion after
a certain period of
engagement.
 Improve definitions of types
of employment

 Introduce individual right to request
conversion in NES or awards
 Introduce obligation on employer to, on a
specified date each year, offer employees that
meet specific criteria the opportunity to
convert to ongoing employment in NES or
awards
 Introduce gradual conversion process in
awards and/or legislation
 Introduce secure employment orders through
awards or FW Act
 Introduce automatic conversion in legislation
and/or awards after a certain period of
engagement.
 Introduce a statutory presumption in favour of
an employment relationship into the FW Act
and other statutes as appropriate

 Introduce clauses in awards
which restrict the proportion
of an employer’s workforce
that can be engaged a type
of employment

31






Working time security








Enforcement

employment can only be used or
offered with prior consent of the
union(s) covered by the agreement
Provide that the employer review, on
a regular basis, the use of casual,
fixed-term employment, labour hire
and/or contractors
Impose quotas or limits on the
proportion of casuals of fixed-term
employees
Require employer to afford
contractors and labour hire workers
wages and conditions that are no
less favourable than those afforded
to employees under the agreement
Include sham contracting clause
Guaranteed minimum set number of
hours or income for part-time
workers
Improved minimum periods of notice
for being required to work and/or
changes to rosters for part-time and
casual employees
Fair and adequate minimum
engagement periods for casuals and
part-time employees
A right to a working time agreement
at the commencement of
employment

Include within awards (where
they do not already exist or
improve):
 Guaranteed minimum set
number of hours or income
for part-time workers
 Improved minimum periods
of notice for being required
to work and/or changes to
rosters for part-time and
casual employees
 Fair and adequate
minimum engagement
periods for casuals and
part-time employees
 A right to a working time
agreement at the
commencement of
employment

 Enforce rights of regular casuals
 Enforce rights of systematic and
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regular casual employees on basis
that they are, under common law
and for the purposes of the FW Act,
ongoing employees
 Prosecute sham contracting
Other

 Introduce labour hire industry code of practice
 Introduce joint employment doctrine
 Change default application of agreements to
cover categories of employees (rather than by
reference to the legal identity of the employer)
 Change default application of agreements to
cover all subcontractors down the supply
chain.
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