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The Turnbull Government’s Fair Work (Registered Organisations) Amendment (Ensuring Integrity) Bill is 
a politically motivated attack on workers’ ability to run their own union and determine who leads them. 

It imposes harsher, higher and overly burdensome regulations on unions than it does on any other 
organisation in society, including corporations. It also allows employers and the Government of the 
day to interfere in the democratic operation of unions.

The Government has made the misleading claim that the Bill brings the regulation of trade unions in 
line with the regulation of corporations. This is not true. 

It should also be remembered that unions are not the same as corporations. Most industrial 
organisations, unlike corporations, are small not-for profit organisations overseen by an elected 
committee of management who are volunteers. They work for the interests of all members, not the 
profits of a few.

There is no justification for these measures. They are an extreme political attack on democratically run 
organisations and they go well beyond even what was recommended by the politicised Heydon Trade 
Union Royal Commission. 

Furthermore, they allow for the Government and employer groups to bring all kinds of unnecessary 
and vexatious claims that tie up members’ resources and make it more difficult for unions to focus on 
acting in the best interest of their members. 

This briefing note shows why the Government’s proposed amendments to the Bill do not address 
these concerns, and why it should be rejected in its entirety.
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 Schedule 1 – Disqualification from office 
The grounds for disqualifying a person from holding office in a union remain far too broad and 
allow for too much interference in the democratic operation of unions from employers and political 
interests. The amendments only slightly narrow the grounds and bring some of the penalties in 
line with the Corporations Act, but they do not address other ways in which this disqualification 
regime under the Bill is far more extensive than the disqualification regime for directors under the 
Corporations Act.

Even if the amendments were passed:

• The Minister, the Commissioner of the politicised Registered Organisations Commission, or any 
‘person with sufficient interest’ (which could include an employer or employer organisation) could 
bring an application to disqualify a union leader. 

• Grounds for disqualification include a single, minor or technical contravention of 

 - a civil penalty provision in the Fair Work (Registered Organisations) Act, such as filing 
financial or membership records even a day late; or  

 - a civil remedy provision in the Fair Work Act, such as “contravening a bargaining order” 
which requires a log of claims to be provided by a certain date.

• Grounds for disqualification include not meeting a ‘fit and proper person’ test. This is a broad 
and undefined ground with no equivalent in the Corporations Act and which has retrospective 
elements. For example, a person could have an application for a right of entry permit refused on 
the basis of an old conviction which happened before the commencement of this Act.

• Once a ground is made out, the Court can have regard to matters occurring before the Act 
even commenced to determine whether disqualification would be just. The Government cannot 
therefore claim that this amended Bill won’t apply retrospectively.

This means, for example, that an application for disqualification could be brought against a member 
of a branch council who changes position within a union and is unable to complete the required 
financial duties training within six months of taking office because they are a full-time shift worker in 
a rural location and are unable to take the time off work to travel to a metropolitan area to complete 
the training again. This is something that happens from time to time given the number of rank and file 
members who hold office in unions. Similarly, an application could be brought against a union official 
for something as simple as misplacing a health and safety entry permit and not being able to return it 
after it had expired.

Not only do these laws have no equivalent when it comes to corporations, they would severely limit 
the ability of unions to focus on protecting workers’ rights, and would make it harder for rank and file 
members to be involved in running their unions. 
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 Schedule 2 – Deregistration and the so-called ‘alternative’ orders 
The Government’s amendments leave intact a harsh and intrusive regime under which the Minister, 
the Commissioner of the politicised Registered Organisations Commission, or any ‘person with 
sufficient interest’ (which conceivably could include an employer or employer organisation) can bring 
an application not only for deregistration – the harshest possible available sanction – but can choose 
from a menu of orders that severely intrude on the way unions are run.

These so-called ‘alternative’ orders, which can actually be applied for in their own right, allow for far-
reaching intrusion into the free functioning of an organisation, including: 

• disqualification of certain officers; 

• exclusion of certain members; 

• restriction and control of the organisation’s funds and property; and 

• suspension of any rights, privileges and capacities of the organisation or members or part 
thereof, including for example the right to represent its members in bargaining or to enforce an 
award, despite the organisation’s own rules.

The Court can make these orders on a wide range of grounds including that the union conducted the 
affairs of the union in a way that was unfair to a single member or class of members. For example, 
if the union won a flat dollar pay increase through bargaining which meant a bigger proportional 
pay increase for the lower paid members in that workplace, an application could be brought on the 
ground that it was unfair to the higher paid members and then the union’s resources must be spent 
defending the litigation. 

Most of the grounds pertain to certain findings being made against the organisation or members; 
for example, where the organisation has been found to have been involved in a contravention of the 
Fair Work Act. There are no equivalent provisions in the Corporations Act that specifically and directly 
allow for companies to be wound up due to a history of non-compliance with the law by them or 
their shareholders. Therefore, a company can repeatedly put workers lives at risk, commit wage theft, 
illegally dump toxic chemicals or produce dangerous products and not be wound up, whereas a 
union could have its registration cancelled if a group of members take unprotected industrial action. 

The Court must cancel registration if a ground is established and the organisation does not satisfy the 
Court that deregistration is unjust, having regard to various matters including the ‘best interests’ of the 
members. It is contrary to the free and democratic functioning of organisations that a Court – not even 
a specialist industrial court – determines what is in the best interests of the organisation’s membership, 
with no requirement to hear from or take into consideration the views of the membership.



Authorised by S. McManus, 365 Queen St, Melbourne 3000. ACTU D No. 136/2018

We must Change 
the Rules at work 4

 Schedule 3 - Administration 
Similar concerns in respect of Schedule 3 are not addressed by the proposed amendments. Again, 
the Minister, the Commissioner of the politicised Registered Organisations Commission, or any 
‘person with sufficient interest’ (which could include an employer or employer organisation) can 
bring an application for the imposition of an administrative scheme on grounds such as multiple 
contraventions of the Fair Work Act or alleged unfair treatment of parts of the membership. The 
grounds for the appointment of an administrator under the Corporations Act are limited to insolvency 
and enforceable security interests. Under the Bill, administration can be imposed essentially to punish 
unions rather than to help them sort out their affairs for the benefit of their members.

 Schedule 4 – Amalgamation 
The amendments do nothing to address our significant concerns about Schedule 4. The Bill proposes 
an amalgamation scheme that allows for unprecedented political and industry interference in the 
democratic operation of industrial organisations. Industrial organisations wishing to merge have to 
undergo a burdensome two-stage hearing process with no avenue of appeal. This Schedule also 
applies retrospectively.

The Bill imposes a so-called ‘public interest test’ on applications for amalgamation of organisations 
and forbids the Fair Work Commission from allowing an amalgamation if the test is not met. The 
Commission is afforded little discretion in determining whether an organisation has a record of not 
complying with the law, which is an automatic ‘fail’ on the test. In contrast, corporations can have an 
extensive record of not complying with the law, including tax avoidance and wage theft, and not be 
prevented from merging. 

The Commission must also determine whether the amalgamation is in the public interest, having 
regard to the impact it is likely to have on employees or employers in the industry or industries 
concerned and any other matters it considers relevant. The Bill therefore imposes an external ‘merit’ 
requirement focussed on economic considerations and the commercial interests of industry and 
employers onto what is currently, and rightly, a simple procedural process to give effect to the wishes 
of the respective organisations’ members as expressed in a democratic ballot conducted by the 
Australian Electoral Commission. 

Critically, the Bill confers a statutory right to be heard in respect of the public interest test on a range  
of parties who may not otherwise meet the ‘sufficient interest’ test ordinarily applied in a tribunal 
(and in the balance of the Bill), including the Commissioner, various Ministers and organisations who 
are not within the relevant industry but ‘that might otherwise be affected’. For example, this could 
conceivably include an organisation that represents the industrial interests of employers in another 
part of the supply chain.


