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ACTU Recommendations


1.	The Bill should be withdrawn in favour of a tripartite process - involving employer organisations, unions and state and federal governments - to address all the issues facing the building and construction industry.

2.	NOHSC should be properly resourced for its work on construction standards and other work.

3.	The Public Works Committee should report on the regard it has to the health and safety of building and construction workers undertaking public work.

4.	The Corporations Act should be amended to provide for disqualification to be exercisable after a person has been an officer of a corporation that has been wound up and been the subject of a liquidator’s report under subsection 533(1).

5.	The Corporations Act should be amended to provide for directors of phoenix companies to be personally liable for the debts of the company.

6.	The ATO should receive additional funding to allow it to pursue phoenix companies.

7.	Specific funding should be allocated to the OWS to be dedicated to enforcing compliance with awards, agreements and relevant legislation.

8.	Legislation should be introduced to ensure that head contractors take responsibility for employee entitlements owed by subcontractors (meaning that employees of the subcontractor could take action for recovery against the head contractor) with the head contractor having a right of action for recovery against the subcontractor.

9.	GEERS should be amended to cover non-payment of contributions to superannuation and redundancy funds.

10.	There should be legislative provision for unpaid entitlements to be claimed from a related corporation in cases of insolvency.

11.	DEWR should be given significant additional resources to address compliance across all industries.

12.	A forum of all stakeholders, including unions and employer organisations should be convened by DEWR to discuss and make recommendations about improving its effectiveness.

13.	The Workplace Relations Act 1996 should be amended to extend the Australian Industrial Relations Commission’s powers to apply to dependent contractors.

14.	Legislation should be introduced to protect whistleblowers in the public and private sector who disclose, in the public interest, information about corruption or other impropriety which involves public detriment.

15.	The following steps should be taken by governments to address current and future skill requirements of the building and construction industry:

·	Establish a coherent bi-partite industry training and development plan;

·	Establish a consistent training levy on the industry across states that links directly to national, state and regional level plans;

·	Promote pre-vocational pathways into the industry through government incentives and funding to support placements in pre-apprenticeship courses which are credited towards a formal apprenticeship;

·	Expand government contract requirements for all tenders to include a nominated percentage to be allocated to training of apprentices and existing workers for the life of the project;

·	Encourage through incentives and other means the recognition of skills and upgrading of skills of existing workers in core as well as higher level skills;

·	Encourage best practice requirements for major projects to recognise and upskill the existing workforce, including nominating set hours of a project for training time, as well as designating numbers of apprentices in training to be engaged for the life of the project;

·	Improve group training arrangements to ensure that apprentices experiencing down time are utilised more effectively through additional cross-trade training to develop a broader range of trade skills.

16.	The WRA should be amended to require the AIRC to ensure that awards are maintained as relevant, as well as fair.

17.	The WRA should be amended to widen the definition of “employee” to include contractors and own account workers in employee-like relationships, and similarly to include labour hire companies in the definition of “employer”, so as to ensure that all workers have access to awards and certified agreements.
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PREFACE

The ACTU welcomes the opportunity to make a submission to this wide-ranging Senate inquiry called to consider the findings and recommendations of the Cole Royal Commission and the Government’s response to these findings.  The ACTU also welcomes the Senate’s invitation to put forward proposals to address all the problems of the building and construction industry.

	The fact that the inquiry has been established on this basis is a recognition by the Senate of the inadequacy of the Royal Commission’s process and outcome and of the Government’s response.


	The ACTU sees the Bill a further stage in the Government’s concerted efforts to weaken the effectiveness of unions, and intervene on the side of employers in any disagreement or dispute. 


	The following resolution was carried unanimously by the 2003 ACTU Congress held last August:


ROYAL COMMISSION INTO THE BUILDING AND CONSTRUCTION INDUSTRY RESOLUTION

1.	Congress condemns in the strongest possible terms the politically biased and fanatically anti-union recommendations of the Cole Royal Commission into the Building and Construction Industry.

2.	The Commission was established as part of the Federal Government’s program of attack aimed at any sign of union strength, and must be seen in the context of its moves against unions in the maritime, meat, coal and manufacturing industries.

3.	The report reflects the anti-union nature of the proceedings, the focus of which was on presenting unions in the worst possible light, while denying them any adequate opportunity to counter allegations made by employers and counsel assisting the Commission.

4.	The majority of the 392 findings of unlawful conduct against organisations and individuals concern technical breaches of the Workplace Relations Act by unions and their officials. Some of these findings were based on alleged incidents occurring up to seven years ago. Most findings concerned ordinary industrial issues relating to matters such as right of entry and adherence to disputes procedures and reflecting, to a large extent, the unsatisfactory state of the current industrial law and its application to the industry.

5.	Only a handful of findings were made against employers, mostly for breaches of the Act such as payment of strike pay. No specific findings against companies or individual employers were made in relation to tax avoidance, non-payment of entitlements or use of phoenix companies. Only two findings were made against employers breaching occupational health and safety legislation - both in the Northern Territory, although approximately 50 building workers are killed at work each year.

6.	Conclusions, such as that unions habitually ignore Commission and Court orders, were made on the basis of remarkably little evidence. Non-compliance with an order was found in only five disputes, involving in total seven individuals and three unions.

7.	The Commission did not establish any evidence of union misconduct, whether criminal or industrial, as was claimed by the OEA and Tony Abbott, to justify a vicious attack on the unions’ ability to organise and bargain. 

8.	In spite of its political and biased nature, the Commission has not produced any successful prosecutions to date, with many matters referred from it to authorities having been quietly dropped.

9.	Although recommendations dealt with health and safety, payment of tax, employee entitlements and security of payments to contractors, these are much weaker and less specific than those dealing with unions and industrial relations and do not take such a punitive approach.

10.	In spite of the clear lack of justification for the introduction of coercive and restrictive legislation to govern industrial relations in the building and construction industry, the Federal Government has announced that it will legislate the Commission’s recommendations. A key element of the proposed legislation is to attempt to criminalise normal bargaining activities and to put the building unions outside the framework of existing industrial law.

11.	The Federal Government’s legislation will, if passed, significantly weaken unions’ ability to bargain collectively on behalf of their members, and is designed to take control of disputes away from the parties directly involved and the Australian Industrial Relations Commission. In particular, the legislation will:

(a)	prohibit pattern bargaining;

(b)	institute a prohibitive penalty regime on unions who take industrial action or seek to bargain vigorously;

(c)	encourage and facilitate actions for damages against unions;

(d)	seek to apply the Commission recommendations to builders and state governments by threats of withholding Commonwealth funding from construction projects which do not adhere to a revised Code; and

(e)	establish the Australian Building and Construction Commission (ABCC) with coercive powers and a brief to prosecute unions and their members at every opportunity, ignoring the wishes of the employer parties to disputes, and whether or not the issues have been settled, and overriding the dispute resolutions functions of the Australian Industrial Relations Commission.

12.	Congress resolves to join the building and construction unions in their campaign against the proposed legislation, which, it is well understood, will be turned against other workers if successful in this case. The Federal Government has made it clear that its desire to restrict bargaining and impose heavy penalties on unions and their members for engaging in industrial action extends beyond the building industry.

13.	Congress calls on affiliates to assist the campaign by informing members about the issues, lobbying politicians and participating in the public debate.


THE PROVISIONS OF THE BCII BILL

INTRODUCTION

The ACTU is strongly opposed to the highly ideological and unbalanced approach which the Government has taken to the building and construction industry, and which is reflected in the provisions of the BCII Bill.

	The BCII Bill, in its application to part of one industry, is inconsistent with the principle that all citizens should be required to obey the same laws.


	The Bill is unbalanced; the exclusion of the housing industry demonstrates that the Government is solely concerned with restricting the ability of unions to function, rather than dealing fairly with all parties in the industry, including employers.


	The Bill is unnecessary; there is no evidence, either from the Cole Royal Commission, or otherwise, that justifies the application of a draconian regulatory approach to the industry.


	The Bill will do nothing to address the real problems of employers or workers in the industry.  It is fixated on the issue of industrial action, while nothing is done to assist certainty in relation to site agreements, nor to address issues such as payment of entitlements, security of payments to contractors and the like.


	The Bill will place a heavy compliance burden on an industry which is characterised by a large number of very small employers, while failing to assist them or their employees achieve financial security and certainty.


	The Bill is complex and process driven, and would be difficult, if not impossible for the average sub-contractor or employee to follow, particularly given the many references to the Workplace Relations Act 1996 (“the WRA”).


	The Minister has made much of the Econotech Pty Ltd economic analysis of the building and construction industry which purported to find significant benefits which would flow from extending productivity levels in the housing sector to the rest of the building and construction industry.


	The Econotech findings were based on estimates of productivity differences between the sectors which have been shown to be unsoundly based, as only labour productivity was considered as accounting for cost differentials, rather than a range of other factors which are relevant in the operation of these very different sectors. Philip Toner An Evaluation of ‘Economic Analysis of the Building and Construction Sector’ Employment Studies Centre, Newcastle Business School, Faculty of Business and Law, University of Newcastle  2003 


	Numerous studies have found that the Australian industry compares favourably with its international equivalents.  A report prepared for the Royal Commission by Unisearch Ltd, University of NSW, found that:


“In terms of cost performance, Australia’s building and construction industry has been rated highly in international research comparisons and published series on construction costs.  The most common ranking for Australia was second place (across fourteen listed comparisons).  In two studies, Australia was ranked highest.  While the error margin in most of these comparisons is at least ±5%, Australia fell within the group of countries with a clear competitive advantage in the majority of studies described.

“In terms of productivity, international research comparisons indicate that Australia is on a par with Japan and Germany in value added per hour, performing slightly better than France and the UK, but lagging behind the US, Canada and Singapore.  In value added per employee, the picture is similar, with Australia on a par with Japan, performing slightly better than the UK, Germany and France.  The US, Canada and Singapore have a clear competitive advantage in both cases, and the small differences between the other countries may not be statistically significant.  Both indicators show an upwards trend in Australia over the 10 year period shown.” RCBCI Workplace Regulation, Reform and Productivity in the International Building and Construction Industry Discussion Paper 15 November 2002  p2

	The Econotech report was commissioned by the Department of Employment and Workplace Relations, presumably as a response to the findings of the Discussion Paper.  The ESC analysis of the Econotech report, referred to above, found that while relying on data from the Royal Commission Discussion Paper, it was selective in its use of data, avoiding reference to studies which showed the Australian industry in a positive light. Toner op cit p8


	The ESC report also found that productivity differences were attributed to restrictive work practices, while in reality “workplace reform is very much a second order issue in the explanation of the productivity gap”. Ibid p9


	The Bill is not about lifting productivity, or even about restrictive work practices.  The ACTU submits that the Bill will restrict legitimate union activity to a degree unknown in the democratic world.  As is well-known, the ILO has been very critical of Australian law in relation to collective bargaining and the right to strike, amongst other matters.  The Bill will bring Australian law even further from conformity with fundamental international labour standards.


	Not surprisingly, the provisions of the Bill reflect the general scheme of the Government's industrial relations policy, including a large number of proposals which the Government has attempted to apply to the workforce as a whole, but which have failed to pass the Senate.  These include:


·	A second round of award stripping;
·	The removal of specified superannuation funds from awards;
·	A prohibition on pattern bargaining;
·	Secret ballots before taking protected industrial action;
·	Increased penalties for taking unprotected industrial action;
·	Extension of the period for notifying the taking of protected action;
·	Further restrictions on union right of entry.


THE AUSTRALIAN BUILDING AND CONSTRUCTION COMMISSION

	The ACTU submits that the establishment of the ABCC is both unnecessary and undesirable.


	The key functions of the ABCC, as proposed in section 12, involve enforcement of industrial relations legislation.


	As stated above, there is simply no justification for the establishment of a new and expensive bureaucracy to enforce laws  where the existing structures are adequate to do so.


	A particularly absurd element of the scheme is the level of mandatory reporting by employers - all 80,000 of them - to the ABCC of events including the taking of unprotected industrial action or a request for payment for a period during which employees are on strike. Union officials holding a right of entry permit are required to provide to the ABCC a copy of each notice of entry given to an employer.  Building industry unions would expect an organiser to make a number of site visits each day.  The Commission must notify the ABCC of each hearing to certify an agreement - thousands of such agreements are certified.


	This level of monitoring and reporting cannot be seen as anything other than bureaucracy gone mad - hardly what is needed in the building and construction industry.


	While it has been suggested that Workplace Relations Inspectors and the Office of the Employment Advocate do not have sufficient powers to deal with alleged unlawful conduct in the building and construction industry, there is no evidence of actual situations where this has been the case.  The apparent decision of the head of the Interim Task Force not to proceed with many of the matters referred to it by the Royal Commission highlights the paucity of evidence to back up its findings.


	The Inspectors and the OEA have powers appropriate to the investigation and prosecution of industrial relations law.  These include the power to enter premises, require the production of documents and other things, and the power to interview relevant persons.


	To the extent that it is alleged that these agencies lack the resources to carry out their functions in the building and construction industry, this is a matter which the Government can address without legislation.


	The powers of the WR Inspectors and the OEA do not include coercive powers of the type proposed for the ABC Commissioner in section 230.  In particular, the ACTU is concerned about the proposed power of the Commissioner to require persons to attend and answer questions in relation to an investigation.


	This power would enable the Commissioner to require individual building workers to attend its premises and answer questions under oath about issues such as why they took or did not take industrial action, or why they did  or did not vote for a certified agreement.  Such treatment would be terrifying for most workers and union officials, as it would be for most Australians, and is quite disproportionate to the scale of any identified problem. With sweeping coercive powers and a $60 million budget, the Royal Commission did not find evidence of the kind of intimidation which would justify this kind of investigative approach.


	The Royal Commission’s recommendation that the ABCC be given the same powers as the ACCC has under sections 155 and 156 of the Trade Practices Act has been queried by Merv Keehn, Special Counsel at Allens Arthur Robinson, saying:


“These powers are very strong and potentially quite intrusive…….This may require that the ABCC have some quasi-judicial supervision of the exercise of at least some of its investigative powers, but the draconian nature of those powers, including the power to examine witnesses on oath, may justify that level of oversight.” Merv Keehn “Enforcement Issues” Paper delivered at the IPA Seminar Making Industrial Relations Subject to the Trade Practices Act   May 2003

Not only does the Bill lack any provision for judicial oversight, it is not clear that the Cole Royal Commission’s recommendation that the ABCC be subject to the jurisdiction of the Commonwealth Ombudsman Recommendation 197 has been accepted and will apply.

	The ACTU believes that there should be a clearly independent process involved in initiating applications for civil penalties of up to $110,000.  The Bill indicates that the ABCC is likely to act in a partisan and political way, as has been the case with the Office of the Employment Advocate.


	Paragraph 231(1)(b) of the Bill overrides the common law privilege against self-incrimination, an issue which was dealt with in a recent case concerning the Interim Task Force. Hadgkiss v Blevin [2003] FCA 1083 (9 October 2003)   The case concerned the ability of the Interim Task Force, exercising the powers of the Employment Advocate, to require a CFMEU official and a delegate to produce documentation relating to their employment, their tax records and their relationship with the union.


	In seeking to override the privilege regarding self-incrimination, the Task Force had offered an undertaking that the documents would be used only in relation to its case against the union, and not against the two individuals involved.


	The Court refused to enforce the Task Force’s notices to produce to the two CFMEU members, finding that the privilege was not subject to judicial discretion, and saying:

“As was said by Deane J in Refrigerated Express Lines (A/Asia) Pty Ltd v Australian Meat and Livestock Corporation (1979) 42 FLR 204, a case approved in a number of cases in this Court, at 207-208:

“`It is a well-established principle that a defendant in proceedings which are solely for the recovery of a pecuniary penalty should not be ordered to disclose information or produce documents which may assist in establishing his liability to the penalty ... [A] court should, in the absence of statutory provision to the contrary, refuse to make any order at all against the defendant for discovery or production of documents or provision of information for the reason that the whole and avowed object of the proceedings being the imposition and the recovery of a penalty, an order for the production of documents or provision of information against the defendant can, so far as the prosecutor of the action is concerned, properly have no other intended consequence...'


“While, in the present case, another `consequence' is put forward, that is, the case against the third respondent, the principle as stated by Deane J argues against granting access, particularly where the actions of the first and second respondent are, by reason of s 298B(2), taken to be the actions of the third respondent. The real risk must be that, in perusing the documents for the purpose of determining their relevance to the case against the third respondent, it is highly likely (and the contrary has not been argued or established) that the applicant will obtain information relating to the first and second respondents or open up a line of inquiry in the case against them. If such information were present, despite the best intentions on the part of the applicant and his legal advisers, the benefit of the privilege would have lessened and the possibility may arise that indirect or derivative use would be made of that information as against the first and second respondent.”Ibid paras 11-12 

The common law privilege can be overridden by legislation, as the Bill proposes, but this leaves open the question as to whether this protection, a fundamental human right and a constitutionally protected right in the United States, ought to be stripped by legislation from building industry employers, employees, unions and others.

	These concerns are shared by employers:  the AiG’s support for the establishment of the ABCC is “subject to an appropriate governance regime being established”,  AiG The Australian Industry Group’s position on the exposure draft    October 2003 p41 while ACCI asks:


“- whether a person should retain the right to not answer questions of an ABCC Commissioner under oath and not to be able to rely on the right to not self incriminate.  Questions arise whether this is a power that can be exercised in an administrative capacity, as envisaged.” ACCI Submission by the Australian Chamber of Commerce and Industry October 2003 p13

	While the Minister’s discretion to direct the ABCC has been limited to matters not involving individual cases, there is still concern that directions can be given about the manner in which, in general, the ABCC must exercise or perform its powers and functions.


THE BUILDING CODE

The Bill does not make it clear whether the Code would be brought before the Parliament, as is the case with regulations and other subordinate legislation.

	If this is not the case, it would appear that its content will be entirely at the discretion of the Minister, with publication and report to Parliament the only controls applicable - a clearly unsatisfactory situation, given its broad operation.


	The use of Commonwealth contribution to building projects as a means of forcing all other parties into industrial relations arrangements which are repressive, unnecessary and unwanted is a misuse of that funding role based on a view that the Government’s preferred industrial relations model trumps any other element of public interest.


	The AiG has expressed strong opposition to the proposal to regulate the industry through a non-legislative instrument which is not laid before Parliament and also opposes section 28, which allows publication of details of non-compliance as “the Bill does not provide adequate protection to prevent injustice.” AiG op cit p49


	The proposed Code has also been strongly criticised by the governments of Victoria and Western Australia, the former submitting that it will “simply impose another layer of complexity on the industry” Victorian Government response to the BCII Bill para 16 while the latter stated that:


“Commonwealth funding of State projects is often only a small proportion of the total cost and the Commonwealth’s policy represents an unjustified intrusion into an area of state responsibility.” Submission of the Government of Western Australia p5


OCCUPATIONAL HEALTH AND SAFETY

The Building Code

	Section 26 of the Bill would empower the Minister to issue OHS documents as part of the Building Code for corporations and territory or Commonwealth places. The Minister is required only to take into account any relevant recommendations of the Federal Safety Commissioner.


	The Bill does not identify the scope of OHS provisions of the Building Code, or whether OHS provisions in the Building Code would replace or supplement the state and territory OHS provisions which apply in the industry.


	Corporations could be subject to Commonwealth OHS arrangements under the Building Code, while others working on the same site (such as subcontractors who are not incorporated) would not be subject to those Commonwealth arrangements.


	Health and safety protection could be undermined if different employees at a worksite or related worksites in the same state or territory were to be subject to different provisions of different governments. The Royal Commission report  stated:


 “the confusion that inevitably would arise from having two systems on one site would compromise and undermine safety on that site.”  Royal Commission into the Building and Construction Industry Final Report February 2002 Vol 6 p22

	Doubled OHS requirements would escalate the complexity as well as undermining the effectiveness of OHS arrangements. Under doubled regimes, for example:


(a)	Different employers interacting at the same workplace would have responsibilities under different regimes;

(b)	Different employers would be prosecuted under different regimes for offences associated with the same OHS failure; and

(c)	Workers would be subject to different arrangements to other workers in the same workplace.

The Federal Safety Commissioner

	Royal Commission expressed the view that: 


“The Commissioner for Health and Safety must be independent and have control of an adequate budget. This is essential in order to protect the integrity of the reforms for which the Commissioner will have responsibility.” Ibid p87

	However, the Bill provides that the Federal Safety Commissioner would be dependent on the Minister, the Department and the ABC Commissioner.


	Section 33 provides that the Federal Safety Commissioner would be subject to Ministerial direction in the exercise or performance of his or her powers or functions, including functions under the Building Code and accreditation schemes. The only restriction on Ministerial discretion is that it would not apply to a particular case.


	Section 35 provides that the Federal Safety Commissioner could delegate his or her powers or functions to a Federal Safety Officer or “an SES employee or acting SES employee”. Pursuant to section 238, Federal Safety Officers will be Commonwealth, state or territory employees, officers, or consultants.


	The Federal Safety Commissioner can engage consultants under section 45, but cannot engage his or her own staff.  The Federal Safety Commissioner is dependent on “the Secretary of the Department” to make available staff for the Commission. This could be the Department of Employment and Workplace Relations which has opposed national standards and codes of practice for building and construction.


	Section 29 provides that the Federal Safety Commissioner is required to report on compliance with the Building Code. For advice on compliance with the Code, the Commissioner would be dependent on Federal Safety Officers (s.240) and the ABC Commissioner. (s.30)


	In its 6 November 2003 Summary of the Building and Construction Industry Improvement Bill, the Government claims that the Federal Safety Commissioner would oversee more intensive OHS inspections on Commonwealth jobs. para 14 This is not specified as a function of the Commissioner under section 32.


Entitlement to Be Paid

	Sections 46 and 47 of the Bill provide that an employee of a corporation or of the Commonwealth, or an employee at a Territory or Commonwealth place would not be entitled to be paid for non-attendance or non-performance of “any work at all” where “the failure or refusal is based on a reasonable concern by the employee about an imminent risk to his or her health and safety arising from conditions at the workplace”:


(a)	Before referral to an OHS authority, if the employee failed to comply with the relevant dispute resolution procedure.

(b)	After referral to an OHS authority, unless:


(i)	a prohibition notice has been issued and the employee complied with the relevant dispute resolution procedure; or

(ii)	action ceased before the relevant authority began an inspection and the employee complied with the relevant dispute resolution procedure.

	This provision is inconsistent with the common law and statute law.


	Employees have a common law right to refuse to comply with an instruction from an employer which exposes the employee to unreasonable danger of injury or disease.


	Professor Richard Johnstone notes: 


“An instruction is unlawful if it requires an employee to perform work that contravenes a statutory standard pertaining to OHS. The employee is entitled to receive wages or salary even though she or he has not performed any work, because the refusal to work does not amount to a breach of the employee’s contract of employment. This common law right to refuse dangerous work does not require the employee to notify the employer of the refusal.”  Occupational Health and Safety Law and Policy (LBC Information Services, 1997) p476

	Section 24 of the WRA provides that the AIRC  has the power to deal with a claim for the making of a payment if an employee undertakes action “based on a reasonable concern about an imminent risk to his or her health and safety”.


	States also have provisions for payment. For example, subsection 26 (6) of the Victorian Occupational Health and Safety Act provides for payment if an inspector determines “there was reasonable cause for employees to be concerned about their health and safety”. This is in addition to payments for “any period pending the resolution of the issue” where a prohibition notice is issued.


	The Bill proposes that entitlement to be paid would be more restricted in the hazardous building and construction industry than in the rest of the workforce. This is inconsistent with the Royal Commission’s view that: “workers are entitled not to be exposed to health and safety risks”. Ibid p107 


	The detailed restriction in the Bill would mean, for example, that payment could be refused if an employee faced with a life-threatening situation refuses to place himself or herself, or others, at risk, if there is resolution of the issue without service of a prohibition notice, or if action continues after inspection commences.


	The Bill does not define “a relevant dispute resolution procedure” in section 47, nor whether the procedure would be the provisions for dealing with OHS issues under state or territory legislation. 


Accreditation

	Section 50 of the Bill provides that the Federal Safety Commission will accredit or refuse to accredit persons who wish to enter into a contract with the Commonwealth or a Commonwealth authority to carry out building work or arrange for building work to be carried out. If there is no accreditation there will be no contract. The accreditation scheme would be prescribed in regulations under the Bill.


	The Bill would have a major impact on persons who seek Commonwealth work but are refused accreditation. The Bill does not outline processes to be followed by the Federal Safety Commissioner, or any rights available to people seeking Commonwealth contracts. The Bill does not include a right of appeal against a decision of the Commissioner to grant or refuse accreditation.



AWARDS

Application of the provisions

	Proposed section 4 provides that a “building award” is defined as an award that applies to building work (whether or not it also applies to other work).  The definition of building work in proposed section 5 excludes construction of single dwellings.


	The new limitations on the content of awards in proposed section 51 apply to awards made in settlement of building industry disputes, defined in proposed section 4 as industrial disputes that relate to building employees, whether or not the dispute also relates to other employees.  “Building employee” is defined as a person whose employment consists of, or includes, building work or a person who accepts or offers to accept, engagement in such employment.


	The effect of these definitions is that the restrictions would apply to awards which operate outside the building industry as defined.  Building industry awards generally apply to builders whether they operate in the housing or general construction areas, or both.  Awards which cover electrical contractors, for example, apply to workers engaged in the construction industry, the housing industry, and in manufacturing and other maintenance sectors outside building and construction altogether.


	Some awards, such as transport, clerical and catering awards, would cover only a small number of building employees, but would also be caught by these provisions.


	Presumably this broad application is a plank of the Government’s strategy to move the provisions of the Bill generally through the entire workforce.


The specific restrictions

The effect of proposed section 51 would be to require another round of time consuming, complex, costly and litigious award stripping which would have application well beyond the building and construction industry.

	While many employees will succeed in including these provisions in certified agreements, this will not be the case for the most vulnerable and award-dependent sectors, some of whom may be outside the industry altogether, given the breadth of the application.


	The effect of these restrictions on awards will be a significant loss of earnings for many employees.


	There seems to be little justification for removal of the award provisions which would be effected by the provision.


	Skill-based career paths, for example, have played an important role in encouraging training and providing clear and accessible career paths to employees who might not previously have aspired to this.  The specific exclusion of “training or education (except in relation to leave and allowances for trainees or apprentices)” is presumably aimed at union training in dispute resolution and the like, but would also cover any other leave or reimbursement of expenses for training undergone by employees.


	It is simply extraordinary that the Bill seeks to discourage training by preventing the Commission from dealing with this issue in any way.


	The deletion of the current inclusion of “and the times within which they are performed” from ordinary hours of work is presumably linked to the specific exclusion of “the times or days when work counts as ordinary time or overtime, or when rostered days off (RDOs) may be taken”.


	The effect of this provision would be to allow employers to require employees to work at ordinary time at any time of the day or night, including weekends and rostered days off, which could lead to considerable hardship for individual employees in addition to loss of earnings.


	The proposed restriction of public holidays to those declared by state or territory governments overrides the Public Holiday Test Case decision of the Commission, Print L4534 which determined that the standard number of award holidays will be ten, plus an additional day determined on a state, local or other basis.  The Full Bench held, in relation to the additional day:


“We do not intend our accommodation of State-determined holidays above the safety net standard to be the basis of double-counting, achieved by identifying the additional day in some other manner.  For example, we envisage that in Victoria the additional day which is part of the safety net standard will normally be Melbourne Cup Day or a local equivalent.  If the additional day is a union picnic day, this will be in lieu of Melbourne Cup Day.” 

	The National Building and Construction Industry Award 2000 provides for the Test Case standard:  the additional day is Melbourne Cup Day in Victoria and Union Picnic Day in NSW. Other building industry awards have similar provisions.


	The effect of this change would be to remove public holidays from employees in those states where fewer than 11 days per year are declared by the government and to remove the Commission’s discretion to determine disputes about the number and timing of holidays to be observed under awards.


	Should the provision flow outside the building industry, the change could be entirely unproductive.  For example, in the hospitality industry employers vigorously opposed a union application to substitute Melbourne  Cup Day for Union Picnic Day.  If the union had been successful, employers would have been required to pay penalty rates to the large number of casuals employed on Cup Day, one of the busiest days in the year for the industry.  As Picnic Day falls on a relatively quiet day, most casuals are not rostered to work, and therefore receive no payment at all.  The Commission refused the union’s application. Print P1349

	

	In the application of its Test Case decision, the Commission has determined an overall standard, and then applied this to different industries in a way which takes account both of equity and the particular circumstances of states and industries, and this ought not to be disturbed.


	The more detailed definition of allowances is intended to restrict the nature of the matters which can be included in awards as allowances.  This would include matters such as accident make-up pay (also specifically excluded), and, possibly, payment of travel expenses for employees working late or early, or overtime meal allowances, where it could be argued that these expenses were not incurred in the course of employment.  There is also doubt about whether an allowance for an employee who provides his or her own tools or special clothing would be considered to be such an expense.


	The exclusion of jury service, which permits an award to require employers to make up an employee’s pay when serving on a jury is petty and also serves to undermine our system of justice.  Public policy requires that all eligible citizens be required to serve on juries.  This provision will mean that those employees unable to afford to lose pay would seek to be excused from jury service, thereby changing the composition of those who do serve on juries.


	Bearing in mind that workers dependent on awards are the most vulnerable, removing provisions dealing with transfer of employment could leave employees with no remedy in the face of gross unfairness by the employer. 


	The narrowing of the incidental matters which may be included in an award sums up the intent of section 51: to overturn those decisions of the Commission in relation to awards with which the Government disagrees.


	The exclusion of the power to specify a particular superannuation scheme from award superannuation provisions reflects the Government’s ideological opposition to the not-for-profit industry funds which are specified in most building industry awards.  These funds perform well, and are geared to the particular needs of building workers.


	The provision is also unnecessary, in that the main awards currently provide for superannuation contributions to be made to a fund of the employee’s choice, if the employer agrees.  The existence of fund specification as a default provides protection from inferior funds which could be imposed on employees by their employers without their consent.  It should be noted that in the absence of an award provision, legislation provides for employers to choose employees’ superannuation fund.



CERTIFIED AGREEMENTS

It would appear from the proposed provisions to apply to the making and certification of certified agreements that the Government is seeking to discourage the making of such agreements in the building industry.

	The requirement for a hearing in proposed section 53, together with the invitation for the intervention of the ABCC, and the prohibition on certifying an agreement which includes a matter that does not pertain to the employment relationship in section 54 are clear evidence of this.


	Given the difficulty in ascertaining in advance whether or not a matter pertains to the employment relationship, referred to below in the section on industrial action, the sensible solution would be a provision which allowed the Commission to remove any clause outside jurisdiction and certify the agreement, if the parties agreed.  Severance should also be the way in which agreements containing "objectionable" provisions are dealt with.


	Similarly, the requirements in proposed section 59 that a bargaining period be initiated as a condition for subsequent certification of the agreement and in section 64 that a ballot of employees be conducted prior to the union initiation of the bargaining period are unnecessary, and will achieve nothing except involve parties in superfluous paperwork, while increasing the ability of the ABCC to argue that certification should be refused on technical grounds.


	The proposed provisions governing the certification of agreements involve a degree of third party oversight and interference which is completely inconsistent with the promotion of free collective bargaining.


	Proposed section 55, which prevents agreements establishing their own period of operation or providing retrospectivity of entitlements, is, together with the prohibition on pattern bargaining, a recipe for uncertainty and chaos on building sites.


	Building sites are generally made up of a large number of sub-contractors, each employing a relatively small number of employees.  93.7 per cent of operating businesses in the building and construction industry employed fewer than five employees in 1996-7, being the most recent available figures. Final Report Vol 3 p60


	These sub-contractors generally operate on tight profit margins, which can be transformed into losses very quickly should they find themselves facing a wages bill higher than expected.  For this reason, certainty about their site conditions is a key element in effective quoting for work.


	The Bill, if passed, would guarantee only uncertainty, with certified agreements expiring in the middle of jobs, and industrial action potentially  occurring sub-contractor by sub-contactor.


Pattern bargaining

	The prohibition on pattern bargaining raises particular challenges in this context.


	First, it requires each employer, many of whom are also workers on the site, to engage in complex negotiations with unions or their employees in order to establish the terms and conditions which apply.  The transactional costs of this approach on small business would be enormous.


	Second, it ignores the fact that a building site or project is one enterprise or workplace, in which a number of different employers participate.  It is simply common sense to have a single standard of employment conditions operating on the site, a reality which is recognised by most employees as well as by their employees.


	To prohibit site or project agreements, and their implementation through pattern bargaining, is to force inefficiency onto the industry.  The Royal Commission found a high level of employer support for project agreements, including representatives of major contractors and of subcontractors.  The AiG, the National Electrical and Communications Association, the Air Conditioning and Mechanical Contractors’ Association of Victoria, Multiplex, Bauulderstone Hornibrook, Grocon and John Holland all expressed support for project agreements, pattern bargaining or some other form of establishing stable employment conditions at the site or industry level.  Even the MBA Inc is reported as not expressing a preference for pattern, enterprise or project bargaining. Final Report Vol 5 p29 


	It should be recalled that under the current law the making of common claims across a number of employers is not, of itself,  inconsistent with the requirement to genuinely try to reach agreement.  In a case dealing with alleged “pattern bargaining” in the manufacturing industry, Munro J held that pursuing an industry-wide campaign was not evidence of a failure to try to reach agreement at the enterprise level, so long as the union was prepared to negotiate with individual employers. Australian Industry Group - and - Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union Print T1982, 16 October 2000, Munro J


	It appears that if the Bill were to be passed, unions would not be given any opportunity to demonstrate their preparedness to genuinely try to reach agreement, as the ABCC is empowered to apply for an injunction, which the Court may grant if satisfied that a person or a union “is engaging, has engaged or is proposing to engage in pattern bargaining”.  This means that the ABCC could apply for an injunction once the union had made  a series of common claims without even waiting for bargaining to commence.


	The ACTU strongly submits that the current law does not meet the needs of the building and construction industry, and that to impose additional restrictions on the seeking and achievement of common wages and conditions, particularly in the context of particular projects, would be harmful to the industry, especially to small employers.


	Proposed section 68, which provides that project agreements which are not certified are unenforceable, represents yet another unnecessary intervention into the relations between employers and employees and their unions; in this case, by overriding the enforceability of agreements at common law.  The provision would even prevent related corporations or joint venture partners from making and enforcing such an agreement.


	Employees would also be disadvantaged in two ways: first, decreasing stability and certainty would threaten the financial viability of their employers, and so of their jobs, and second, it would lead to desperate attempts by employers to reduce wages and conditions in order to compete with others doing the same.


Objectionable provisions

	Proposed section 7 lists a number of matters additional to the current “objectionable” matters.  These are issues which may not be included in a certified agreement and can, if included in an agreement, prevent the certification of the whole of the agreement.


	The ACTU submits that the definition of “objectionable provision” represents an unacceptable intrusion into free collective bargaining.  Currently, negotiating parties are able to certify an agreement concerning their relationship to the extent that it deals with encouragement of union membership and right of entry to the employer’s premises.


	If unions and employers lawfully come to an agreement on these issues, the ACTU sees no reason why the “nanny state” should intervene to say that they should not be able to implement that agreement.


	Encouragement of union membership is part of the ongoing relationship between parties who must work together in order to achieve the goals of the enterprise.  Employers encouraging union membership, and making the relevant forms available, or allowing union officials to address induction sessions and the like, is no more objectionable that unions agreeing to work for objectives such as productivity and efficiency.


	Agreements in relation to right of entry should be encouraged, where the parties agree to a process which differs from that set out in the Act. Formalising the agreed process and setting it out in writing, together with making it enforceable on all parties, could only assist in increasing understanding of and compliance with those agreed processes.



INDUSTRIAL ACTION

The extent of unprotected action

	The restrictions are not based on any evidence that industrial action, or unprotected industrial action, is a problem of such significance in the building and construction industry that it warrants restrictions on workers’ rights at a level which would be found unacceptable in every developed democracy.


	The number of incidents of unprotected action in the building and construction industry found by the Royal Commission are small, when considered in the context of the industry as a whole.  Findings were made in relation to the taking of unprotected industrial action in only 24 disputes around the country since 1999: four in NSW, Mirvac, Multiplex, Prime Constructions, Bovis Lend Lease seven in Victoria, Anzac Day 1999, Saizeria, The Age, Federation Square, Victorian State Netball and Hockey Centre, Walter Construction three in Queensland, Barclay Mowlem, Nambour Hospital, Sun Metalstwo in South Australia, Pelican Point, Alston Power seven in Western Australia Bluewater Apartments, Doric Group Holdings, Kwinana Civil Construction,  240 St George’s Terrace, Universal Construction, Woodman Point Wastewater Treatment Plant, Worsley Expansion Project and one in Tasmania. Royal Hobart Hospital


	Many of these incidents of unprotected action were very short, involving a stoppage of no more than a few hours, and frequently involved issues to do with site working conditions.


	A report prepared for the Royal Commission found:


“In 1999 the number of working days lost per thousand employees was highest for disputes resulting from managerial policy, physical work conditions and other non-specified reasons.  These include disputes over areas such as terms and conditions of employment (other than wages and hours), new awards and agreements, award restructuring and enterprise bargaining, work practices, roster complaints and retrenchments, safety issues, amenities and the condition of equipment and materials.” RCBCI Stratistical Compendium for the Building and Construction Industry Discussion Paper 2 p61

Another report, also prepared for the Royal Commission, found that the construction industry’s share of total working days lost from industrial disputes fell from 40 per cent in 1998 to 31 per cent in 2001. Tasman Economics Productivity and the Building and Construction Industry November 2002 pp13-14 The report also found that days lost per 1000 employees in WA fell from 1,107 in 1998 to 226 in 2001, while in Victoria over the same period the fall was from 764 to 421. Ibid p17  Most importantly however, the report concludes:

“Over the period 1982-3 to 2000-01 that there is a “relatively poor correlation between the number of days lost to industrial disputes and changes in the three productivity measures.” Ibid p21

Role of the ABCC

	The Bill is predicated on the assumption that there is a need for an external third party to interfere in the relations between an employer and its employees, presumably on behalf of the employer, but irrespective of the wishes of the employer, and irrespective of the issues which have led to the taking of industrial action.


	Proposed section 75 would involve the employer, as well as the employees and their union, in legal proceedings which would do nothing to resolve the issues in dispute, and could exacerbate them.


	Proposed section 76 imposes mandatory reporting requirements on employers in relation to industrial action, which must be in a prescribed form and within time limits to be determined by regulations.  This additional regulatory burden on small business to enable the ABCC to pursue matters which may be dealt with and forgotten, is completely unjustified.


	Proposed section 77 permits the ABCC to obtain an assessment of damages from an Inspector in relation to an alleged contravention of the prohibition on taking unprotected industrial action.  This assessment could be made irrespective of whether an injunction had been sought to prevent the action, or whether the underlying dispute had been resolved.  The assessment would then be used in a claim for damages made on behalf of the employer (although not necessarily with their consent or approval) by the ABCC.


	Section 253 ensures the ABCC will act with all care and no responsibility, as interim injunctions, if granted, may not be accompanied by the usual requirement of an undertaking as to damages - that is, if the ABCC was making the application, it would guarantee to compensate the union or its members for relevant losses should the application be finally rejected by the Court.


	The net effect of the proposed provisions governing industrial action would be that employees could stop work because their employer would not consider a concern about unilateral roster changes, for example, and could be pursued for months and years for pecuniary penalties and damages even though the stoppage led to an immediate resolution of the matter in dispute.


	The burden of this on the employees is obvious.  However, employers also would be required to give evidence and participate in legal proceedings in which they had no interest, and which would require costly absences from their business and possible damage to their relationship with their employees.


Limitations on protected action

Claims pertaining to the employment relationship

	Proposed section 78 would prevent protected industrial action being taken if any of the claims did not pertain to the employment relationship.  The issue of whether or not a claim does so pertain is complex, and often cannot be easily determined. Parties engaging in protected action need to be able to make confident and rational decisions.  It is inappropriate to make immunity from legal liability dependent on conclusions concerning a technical matter of law.


	The Full Court of the Federal Court dealt with this issue in a case concerning whether industrial action taken by the AMWU against Electrolux was protected, even though one of the claims at issue was for the payment of a bargaining fee to the union.  In holding that the action was protected, the Court stated:


“There are sound policy reasons for reading para (e) literally. Fundamental to Part VIB of the Act is the notion that, within strict and objectively definable limits, organisations, employees and employers are entitled to engage in industrial warfare. We agree with the comment of North J in Australian Paper Limited v Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Services Union of Australia (1998) 81 IR 15 at 18:

“‘The purpose of this statutory scheme is to allow negotiating parties, both employer and employee, maximum freedom consistent with a civilised community to take industrial action in aid of the negotiation of agreements without legal liability for that action.’

“If that purpose is to be achieved, a high degree of certainty is essential. If parties are to make rational and confident decisions about their courses of conduct, they need to know where they stand. It would be inimical to the intended operation of Part VIB to interpret s 170ML(2)(e) in such a way as to make the question whether particular industrial action is "protected action", and therefore immune from legal liability, depend upon a conclusion concerning a technical matter of law: whether a particular claim, if conceded, would cause any resultant agreement to fall outside s 170LI(1). As this case demonstrates, that may be a matter about which well-informed people have different views.

“Further, there is usually more than one way of achieving a desired end. If an employer is disposed to concede a claim expressed in language that might create a problem, if repeated in an agreement presented for certification under s 170LI(1), the parties may find it possible to substitute different words. They may even agree on a different methodology.” Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union v Electrolux Home Products Pty Limited [2002] FCAFC 199 (21 June 2002) per Wilcox, Branson & Marshall JJ at paras 92-93

A recent decision of a Full Bench of the AIRC held, in common with the Federal Court and contrary to a previous AIRC Full Bench, that an agreement can be certified if, taken as a whole, it pertains to the employment relationship, rather than requiring that each provision do so. AFMEPKIU - and Unilever PR940027 31 October 2003

Action during the term of a certified agreement 

Proposed section 80 seeks to remove any possibility of taking protected action during the operation of a certified agreement which has not reached its nominal expiry date.

	The proposal is a legislative response to a decision of the Full Court of the Federal Court, in which it dismissed an appeal against a decision of a single judge which held that section 170MN of the Act does not prevent the taking of protected action in support of a claim which was not a matter included in the agreement. Emwest Products Pty Ltd v Automotive, Food, Metals, Engineering, Printing & Kindred Industries Union [2001] FCA 1334 (18 September 2001) per Kenny J

	  Section 170MN provides that industrial action must not be taken during the relevant period for the purpose of supporting or advancing claims against the employer in respect of the employment of employees whose employment is subject to the agreement.

	In determining the appeal, the Court considered alternative constructions of section 170MN, with the majority concluding:


“In the end however, in our opinion, the preferable view is that which permits and encourages flexibility in the bargaining process. Comprehensive agreements may be desirable in some and perhaps most circumstances. But there may be cases when it will be in the interests of good workplace relations to conclude an agreement on some issues and leave less pressing issues for a subsequent agreement. If any certified agreement, however narrow its terms, has the effect that industrial action is prohibited generally in respect of the employment relationship to which it applies the result will be effectively to discourage resort to a possible option for the partial resolution of complex industrial negotiations. 

“It is of course possible that parties to an agreement may seek to abuse s170MN by confecting some issue not explicitly covered by a certified agreement and using that as a basis for constructing an entitlement to protected action. It may be that in such a case the court would construe the agreement as intended to cover the field of terms and conditions defining the employment relationship in question. Indeed the parties may, as Kenny J pointed out, make that intention explicit by the inclusion of a provision that the agreement is intended to be exhaustive of the terms and conditions of the relevant employment relationship.” Australian Industry Group v Automotive, Food, Metals, Engineering, Printing & Kindred Industries Union [2003] FCAFC 183 (15 August 2003) per French & von Doussa JJ at paras 37-38 

	In most situations enterprise agreements are all-encompassing. Accordingly, protected industrial action is effectively ruled out for the life of the agreement. However, there are occasions where the parties find it convenient to have single issue enterprise agreements, or to specifically agree to leave a matter for resolution during the term of the agreement. The effect of this proposal would be that such agreements would prevent any industrial action occurring in relation to any issue 4throughout the life of that agreement, even where postponement of bargaining on that issue had been contemplated by the parties prior to the making of the agreement. In this way the proposal would act as an unnecessary fetter on the parties’ freedom to bargain and to negotiate site-specific arrangements for particular types of projects.


Cooling off periods

Proposed section 81 provides that protected industrial action cannot be taken from a date 14 days after the day notified as the day of the commencement of the industrial action.  Protected industrial action may recommence  after the 35th day after the commencement of the industrial action, but only if a certificate has been granted by the AIRC.  An application for a certificate cannot be made until the 35th day (that is, 21 days after the period in which action can be taken has ended) and a certificate lasts only for a maximum of 14 days, after which the process begins again.

	The process is tortuous and litigious.  It is also counter productive.  Long periods of industrial action are rare in the construction industry.  However, the effect of this provision, should it be passed, would be to encourage unions and their members to take more sustained action, rather than ceasing work for a day and recommencing negotiations.  In the final analysis, the likely outcome is longer bargaining disputes, with greater economic damage to employers and employees alike.


Secret ballots

The proposals in the Bill for mandatory secret ballots prior to the taking of industrial action are similar to those contained in the Workplace Relations Amendment (Secret Ballots for Protected Action) 2002, which has twice failed to pass the Senate.  It should be noted that the Government had previously introduced legislation for mandatory ballots which also failed.

	The ACTU supports the right of union members to vote on whether or not to take industrial action, and believes such votes are generally taken in the building and construction industry.  No such vote of shareholders is taken, or proposed, in relation to employer industrial action.


	No evidence was produced by the Cole Royal Commission to justify its conclusion that industrial action is “almost without exception” taken without the workers being consulted and voting on whether or not to take action.  The unions’ policy and general practice is to take a vote of members as to whether or not to take industrial action.


	It should be noted that the Royal Commission did not make any specific findings relating to intimidation of workers into agreeing to strike action against their wishes.


	The ACTU notes that secret pre-strike ballots are available when requested by employees under section 136 of the WRA.


	It is also possible under section 135 for the AIRC to order that a secret ballot be conducted if it considers that this would be helpful in resolving a dispute, if industrial action is pending, or to ascertain whether an agreement has been genuinely made.


	Although there is no specific provision for an application for a secret ballot  to be made by an employer party to the dispute, another affected party or the Minister, there is no bar on any of these persons making submissions to the AIRC that a ballot should be ordered.

In a Ministerial Discussion Paper Pre-industrial action secret ballots published in August 1998, the authors found that very few secret ballots had been ordered by the AIRC, and that where these had occurred they had generally been to ascertain employees’ attitudes to particular issues, rather than their views in relation to industrial action.  The report concludes:

“The Commission appears to be using ballots strategically to progress dispute resolution, particularly where the parties have reached a stand-off in negotiations.” (p3)

	There is no evidence in the Discussion Paper of the AIRC refusing applications by employers, or anybody else, for ballots to be conducted in relation to the question of taking industrial action.


	In Western Australia, which had legislated for compulsory secret pre-strike ballots, there was not one application for a ballot between 1 January 1998, when the legislation came into effect, and its repeal in 2002.  This is in spite of applications being able to be made by an employer or employer organisation, as well as by a union or union member, and that the Minister had the power to issue a certificate that a ballot would be in the public interest, whereupon the WAIRC was required to  order it to be held.


	The ACTU submits that existing provisions are not commonly used, not because they are difficult to access, but because in the face of an actual dispute, parties and other affected persons have not taken the view that a ballot would be effective in preventing industrial action or resolving the dispute.


The process

	The process for obtaining and implementing an order for a secret ballot set out in the Bill adds additional time-consuming complexity to the taking of protected industrial action. The ACTU submits that the process would be of such complexity that it would nullify any practical right to take protected action.


	Although proposed section 93 provides that the AIRC must act as quickly as possible when it receives an application for a ballot order, and, as far as possible, must determine an application within two days of its being made, employers and others wishing to delay the action will be able to argue a number of issues before the AIRC, such as the validity of the bargaining period and whether or not the union has genuinely tried to reach agreement.  In addition, procedural issues, such as who should conduct the ballot, the roll and the timetable are all issues for debate which can be used for delay.


	With the potential of appeals, which would presumably delay the holding of a ballot, it is impossible to predict how long the period between the application for a ballot and its commencement would take, but weeks and even months is a certainty.


	To this must be added a period of around three weeks for the Electoral Commission or the private ballot agent to actually conduct a postal ballot, followed by three days notice (or more, if so ordered by the AIRC) to the employer before the action can take place.


The ballot paper and subsequent action

	The question on the ballot paper proposed in the Bill must include the nature of the proposed action. “The nature of the proposed building industrial action” is similar to the term “the nature of the intended action” used in subsection 170MO(5) of the WRA in relation to notifying the employer of the intended taking of protected action.  In considering the term, a Full Court of the Federal Court has held that a certain degree of specificity is required.


“It will be apparent we think it necessary, and sufficient, for parties to describe the intended action in ordinary industrial English; for example, ‘an indefinite strike of all employees’, ‘a lockout of all employees employed in the AB fabrication plant’, ‘a ban on overtime’, ‘a ban on the use of the MN equipment’, ‘rolling stoppages throughout the mine’, ‘a ban on the servicing of delivery vehicles’.”  Davids Distribution Pty Ltd v National Union of Workers   [1999] FCA 1108 para 88


	It is reasonable to think that a similar term in the Bill would be interpreted in a similar manner.


	The proposed requirement that the ballot question specify the nature of the action should be contrasted with the equivalent provisions of UK law.  The requirements of the system are set out in a Code of Practice Industrial Action Ballots and Notice to Employers issued by the Secretary of State for Trade and Industry pursuant to section 203 of the Trade Union and Labour Relations (Consolidation) Act 1992, with the authority of Parliament.  Under the UK system of pre-strike ballots, the ballot paper must include one of these two questions:


Are you prepared to take part in a strike?

Are you prepared to take part in industrial action short of a strike?

Both questions can be asked and, if both are carried, this allows for a later decision to be made about the form of action to be taken.

	It should be noted that there is no requirement for the ballot question to provide any more detail about the type of action. The ballot operates as a general authority to one or more persons, who may be union officials or workplace delegates, to make a call for industrial action at some time after the ballot.  The first call for industrial action must be made not less than four weeks from the date of the ballot, and this can be increased to eight weeks with the consent of the employer.


	Once a ballot agreeing to industrial action has been carried, the union may decide to authorise or endorse industrial action, which may be continuous or discontinuous.  Employers must be given seven days notice of the date or dates on which action is intended to commence.


	While the UK system is unacceptably complex and technical, and does lead to a great deal of litigation, it is not as rigid or restrictive as that proposed in the Bill.


	In particular, unions are not tied to a type of action specified in the ballot paper, but are able to make decisions about action subsequent to a ballot, on an ongoing basis, so long as notice is given to the employer.


	Under the system proposed in the Bill, a union might have to go through the whole ballot process each time it wishes to change the type of industrial action it wished to take. For example, a ballot might be held for one week's industrial action, which the union hoped would convince an employer to negotiate more realistically.  Following the industrial action, further negotiations might take place, and break down once again.  In this situation the union would have to wait weeks, if not months, before it could again take industrial action.


The quorum

The Bill proposes that in order to authorise industrial action, a quorum of at least 40 per cent of eligible voters must cast a vote, of which more than 50 per cent must approve the action.

	The ACTU submits that it is inequitable to require a quorum, and asks the Committee to note that no quorum for voters is required under the UK legislation. 

	The June 1999 report of the non-Government members of the Public Administration Committee of the Western Australian Legislative Council into the Labour Relations Legislation Amendment Act 1997 says in relation to quorum requirements in a voluntary system of voting:


“....each failure to exercise the capacity to vote has the effect of an arbitrary determination of that failure to vote as a ‘no’ vote.

“The right to abstain from a voluntary vote is a democratic right which is widely practiced in Australian society......

“The broad purpose of section 97C of the Act is to provide a mechanism to determine whether union members wish to engage in a form of industrial action or not.  It is inevitable that in most cases some members will want to strike, others will not, and others will not want to make a decision either way.  A ballot should be able to reflect that range of opinions, and our administrative processes should facilitate a fair expression of those views.” 

	Although the Western Australian legislation to which these comments are addressed required a higher quorum than the Bill, the principles are the same.  There is simply no justification to require more than a simple majority of valid votes cast, the system which applies, not only in the UK system of pre-strike ballots, but in the election of UK politicians, and the President of the United States.


Cost of the ballot

The long-standing principle in Australia is that where the Government determines who shall run a ballot, it pays the costs, as is the case with union elections. It is completely unfair to impose requirements on private organisations to have ballots run according to government regulations, and then require the organisation to pay the costs.

	The Western Australian regulations provided that costs associated with the ballot are reimbursed by the Registrar to the entity conducting the ballot.


	The Bill, on the other hand, proposes that unions would be reimbursed only 80 per cent of costs, which the ACTU believes is totally unacceptable.


Conclusion

Similar proposals regarding secret ballots have been to the Parliament before, and have also been considered by this Committee.  In 1999, in his minority report on the Workplace Relations Legislation Amendment (More Jobs, Better Pay) Bill 1999, Senator Murray noted the processes currently available under sections 135 and 136 of the Act and concluded:

“However, the new provisions pose great dangers of actually escalating conflict, lengthening disputes, and making for more litigation. (see submissions from Professors Isaac and McCallum)  The committee heard evidence concerning the poorly designed Western Australian secret ballot laws, forced through their compliant upper house before the Coalition lost control over it.  They have been an utter failure.

“In short, the provisions of this Schedule add little to industrial democracy and add greatly to impediments to unions to undertake legitimate industrial action, while opening up the prospect of longer disputes and litigation.

“This schedule should be opposed outright.  It does not add to industrial democracy.”

	The fact is, of course, that there is no evidence of intimidation at union meetings in the building industry, and certainly no evidence that secret ballots would elicit a different result in relation to industrial action.  The result of the secret ballot conducted in Victoria by Grocon, where the employer’s proposed agreement was overwhelmingly defeated, reinforces this conclusion.


RIGHT OF ENTRY

The right of entry provisions seem designed to make it virtually impossible for unions to properly carry out their responsibilities to represent members, give potential members an opportunity to discuss and consider the benefits of unionism and to ensure that awards and agreements are complied with.

	The attempt to override state jurisdiction, resulting in state parliaments and tribunals being unable to determine the conditions under which right of entry operates in respect of its own laws and awards, is another attempt to reduce industrial law to the lowest common denominator.


	The degree of investigation of an applicant for a permit under proposed section 182 is unnecessary, and is likely to result in long delays in the issuing of permits.   This is made even more difficult by the automatic expiry of permits after three years provided for in section 183.


	The scheme is established to encourage third party intervention by the ABCC in applying for revocation of  a permit, whether or not the employer involved is concerned about the way in which the permit holder has exercised his or her rights.  This is linked to the requirement that the ABCC receives a copy of each and every notice of entry, presumably to allow for investigation during or after the entry.


	The restriction of union officials to an area of the workplace determined by the employer, even to the extent of the route taken to get there, makes the task of effective representation virtually impossible, given that employees may find themselves in the position of being observed by the employer as they go to meet the union official in the designated place.


	Effective recruitment is made even more difficult, given the likely reluctance of potential members to be seen by their employer as taking the initiative to see the union.  However, as entry for recruitment purposes is permitted only once every six months, thus preventing any follow-up visits to answer queries or demonstrate continuing interest, the practical possibility of recruitment at the workplace is ruled out.


	The Bill removes the current ability of the AIRC to determine disputes in relation to right of entry, such as the places to which the permit holder should have access.  Under the proposed provisions, these issues could only be determined as part of proceedings to determine whether or not a union official had been in breach of the provisions governing right of entry.


	Pursuant to section 285G of the WRA, a number of disputes in relation to right of entry have come before the AIRC.  In CFMEU – and – McConnell Dowell Constructors Print P6606  the AIRC ordered that the union be given access to the meal area.  In Re MEAA Print R1193 the union was given access to the lunch room during the Tennis Open on condition the official remained at a table, so that employees could approach, rather than move around approaching employees.  Following the Open, the AIRC determined that union representatives could be confined to a dedicated room close to the meal area, with the right to enter the meal area to make announcements about the union’s availability for discussions. Print R5524 In TCFUA – and – Leading Synthetics Print R5518  the AIRC determined that the TCFUA should be allowed to hold meetings in the lunch room because of the possibility of employees feeling intimidated from going to the training room to meet with the union. A similar order relating to a lunchroom on site was made in CFMEU - and - Stockport Civil Engineering Contractors.  PR907009, upheld on appeal PR 908023


ACCOUNTABILITY OF ORGANISATIONS

The ACTU believes that organisations ought to be accountable to their members, and operate with an appropriate degree of transparency.

	The ACTU does not, however, see any reason why more stringent conditions should apply to unions in relation to disclosure of donations than is the case with political parties.


	Similarly, the proposed mandatory reporting of union solicitation of donations over $500 is unreasonably intrusive on both employers and unions.  Such restrictions do not apply to other organisations which solicit donations, including by suggesting appropriate amounts.


	If it is being suggested that unions solicit donations for non-genuine reasons, or use threats or other unacceptable means of achieving these donations, then existing law would appear to cover such conduct.  If they do not, the onus is on the Government to point out any shortcomings.


	Building industry unions have a long history, over many decades, of raising money for hospitals and other charities from their members, employers and the community.  Section 213 of the Bill is an attempt to smear this honourable activity as somehow illegitimate.


	The ACTU is also opposed to the additional grounds proposed for deregistration of an organisation, being failure to satisfy a judgment debt imposed as a result of taking industrial action and/or non compliance with the terms of an injunction imposed in relation to industrial action.


	Given that industrial action may be taken in circumstances which do not meet the very restrictive criteria for protected action, but which do represent a reasonable exercise of rights under international law to which Australia is a party, such as protest action against the Bill, this provision is draconian.


	The proposed provision for disqualification of officials who have contravened a civil penalty provision under the BCII or the WRA dispenses with the automatic disqualification for five years which is a feature of the Workplace Relations Amendment (Compliance with Court and Tribunal Orders) Bill 2003, which is currently before the Parliament.


DEMARCATION ORDERS

Demarcation disputes are generally acknowledged to be of minor significance in the building industry, a point virtually conceded by the Royal Commission. Final Report Vol 7 p141

	The main effect of section 219 is to allow the ABCC or “a person who is, or is likely to be, adversely affected (whether directly or indirectly) by the demarcation dispute” to apply for an order.


	By  increasing the ability of persons not party to the dispute, or directly affected by it, to apply the orders, the proposed amendment is likely to increase and exacerbate any demarcation disputes which do occur in the industry.

The ACTU recommends that the Bill be withdrawn in favour of a tripartite process - involving employer organisations, unions and state and federal governments - to address all the issues facing the building and construction industry.



AUSTRALIA’S OBLIGATIONS UNDER INTERNATIONAL LABOUR LAW

	Australian labour law does not meet the requirements of ILO Conventions 87 on Freedom of Association and Protection of the Right to Organize and 98 on The Right to Organize and to Bargain Collectively. ILO International Labour Conventions and Recommendations 1919-1991 Vol 1, ILO, Geneva 1992 pp435-7;  524-5


	The ILO’s Committee of Experts on the Application of Conventions and Recommendations, consisting of 20 internationally respected and eminent jurists, has, on a number of occasions, issued “observations” about the failure of Australian law to meet these fundamental requirements.


	Although the Committee has repeatedly called on the Australian Government to amend its legislation, the Government has consistently refused to do so.  In fact, as can be seen by this Bill, the Government continues to seek to amend the law to bring it even further away from a position of conformity with those international instruments to which Australia is a signatory.



THE RIGHT TO STRIKE

	Although not directly specified in the Conventions, the ILO has always regarded the right to strike as a fundamental right of workers and their organisations as one of the essential means through which they may promote and defend their economic and social interests. ILO Freedom of Association: Digest of decisions and principles of the Freedom of Association Committee of the Governing Body of the ILO  4th edition Geneva 1996 p101


	On a number of occasions the ILO has criticised Australian law as being inconsistent with the requirement of Convention No. 87 in relation to the right to strike.  In 1999 the ILO’s Committee of Experts on the Application of Conventions and Recommendations published  an “observation” about Australia, noting that:


“…where a strike is ‘unprotected’ under the Act it can give rise to an injunction, civil liabilities and dismissal of the striking workers…………..even if these consequences are not automatic, for all practical purposes, the legitimate exercise of strike action can be made the subject of sanctions.” ILO Report of the Committee of Experts on the Application of Conventions and Recommendations Report 111 (Part 1A) ILO Geneva 1999 pp204-5

The Committee then considered a number of specific limitations on strike action and concluded that Australian law restricts the right to strike, contrary to the requirements of the Convention, in the following respects:

·	Protected action must be in relation to claims for a single business enterprise agreement (not multi-employer or industry wide) dealing with issues pertaining to the employer-employee relationship.  This unacceptably limits the right of workers to strike in support of their economic and social interests (eg strikes about workers’ compensation or industrial relations legislation, which require wider action than on a single enterprise level).  The Committee also said that the prohibition on strikes about demarcation "excessively limit the subject matter of a strike".

·	The prohibition on "sympathy action" through both the WRA and the Trade Practices Act is in breach of the Convention. The Committee says that such a general prohibition "could lead to abuse" and that sympathy strikes in support of legal (ie protected) action should also be legal.

·	Under the WRA, the AIRC can terminate a bargaining period on grounds including that the action is, or is threatening to cause significant damage to the Australian economy or an important part of it.  The Committee also noted that a union's registration can be cancelled because it engaged in industrial action interfering with trade or commerce or provision of public services.  This goes beyond the Convention's definition of essential services, in respect of which industrial action may be prohibited (ie where the action interrupts services which would endanger the life, personal safety or health or the whole or part of the population).

·	The Committee also notes that ss45D and DB of the Trade Practices Act prohibit a wide range of sympathy actions.

	The Committee called for amendment of Australian legislation to bring it into conformity with the Convention's requirements, Ibid pp204-7 and  has repeated this request in subsequent years, including 2003. ILO Report of the Committee of Experts on the Application of Conventions and Recommendations Report 111 (Part 1A) Geneva 2003 


	In its report to the ILO’s South East Asia and the Pacific Tripartite Forum on Decent Work, held in New Zealand on 6-8 October 2003, the Government claimed:


“Australian law does not impose an outright ban on strikes and therefore the right-to-strike is preserved.”

While this statement and the subsequent paragraph are rather misleading in that the reader’s attention is not drawn to the full scale of legal limitations on the right to strike in Australia including the common law, there would be such an outright ban should the proposed section 74 pass into law.

	The effect of proposed section 74 is to place an outright ban on any industrial action which does not come within the very restricted criteria for protection.


	The ACTU submits that the proposed cooling-off period - in effect a ban on industrial action applying 14 days after the commencement of the action - is also contrary to ILO jurisprudence on the right to strike.  Although the Freedom of Association Committee has held that a strike may be “temporarily restricted by law until all procedures available for negotiation, conciliation and arbitration have been exhausted” ILO Digest op cit p105 and “a cooling-off period of 40 days before a strike is declared in an essential service” Ibid p106 is acceptable, this applies prior to the taking of action, not, as in the Bill, after the action has commenced.  Further, the Committee makes it clear that restrictions on strike action (which it confines only to essential services) should be accompanied by access to arbitration Ibid p108 - not a feature of the Bill.


	The Government’s position appears to be that its international legal obligations are met so long as there is some right to strike, no matter how limited.  If this was a correct view, a country whose legislation permitted industrial action only, for example, with the express permission of the Government, or only in the first week of February each year, would also be meeting its obligations.  This is clearly not the case.


	The restrictions on the right to strike proposed for the building industry go well beyond those in any democratic country.

PATTERN BARGAINING

Nowhere else in the developed, industrialised world are there restrictions on industry-wide agreement-making as exist in Australia.

	Industry-wide bargaining is the general model in most European countries.  In the UK and the US bargaining is more often at an enterprise level (although in the UK it may cover groups of employees from the same craft or occupation).  However, in neither of these countries is there a prohibition on multi-employer bargaining or on industrial action associated with it.


In the UK multi-employer industrial action has occurred in a number of industries.  The Blair Government has legislated to make it easier to organise pre-strike ballots for multi-workplace action.

	In the US construction industry, bargaining occurs at the local and regional as well as the industry level.  Enterprise bargaining coverage is greatest where there is industry-wide bargaining.  G Bamber et al “Collective Bargaining” in R Blanpain & C Engels Comparative Labour Law and Industrial Relations in Industrialized Market Economies Kluwer Law International  1998 


	In New Zealand legislation allows multi-employer bargaining if union members employed by each employer agree to go into the multi-employer negotiations.


	The restrictions on the negotiating parties to choose their own level of bargaining under Australian law has been strongly criticised by the ILO’s Committee of Experts.


	On 6 August 1997 the ACTU wrote to the ILO, setting out a number of concerns about the conformity of the WRA with Convention No. 98 on the Right to Organize and to Bargain Collectively.


	Article 4 of the Convention requires the encouragement and promotion of collective bargaining between employers or their organisations and workers’ organisations.  The reference to bargaining with employer organisations clearly reflects a presumption that collective bargaining may be on a multi-employer basis, and that this mode of bargaining should also be encouraged and promoted.


	This is confirmed by the Committee, which has held that:


“Provisions which prohibit strikes if they are concerned with the issue of whether a collective employment contract will bind more than one employer are contrary to the principles of freedom of association on the right to strike;” ILO Digest op cit p103

	The ACTU submitted to the ILO that the WRA gives clear preference to single-enterprise bargaining, as evidenced by the restrictions on multi-business agreements, and the fact that protected industrial action cannot be taken in relation to these agreements.  The Committee was concerned at the level of discretion afforded to the AIRC by section 170LC to determine the appropriate level of bargaining and concluded:


	"The Committee is of the view that conferring such broad powers on the authorities in the context of collective agreements is contrary to the principle of voluntary bargaining.”

	The Committee continued:

	".....the choice of bargaining level should normally be made by the parties themselves, and the parties 'are in the best position to decide the most appropriate bargaining level' (see General Survey on freedom of association and collective bargaining, 1994, paragraph 249).  The Committee requests the Government to review and amend these provisions to ensure conformity with the Convention." ILO Report of the Committee of Experts on the Application of Conventions and Recommendations Rep[ort 111 (Part 1A) ILO Geneva 1998 p224

	In March 1999 the Committee of Experts published its observation in response to the ACTU complaint.  The Committee found, in relation to multi-employer agreements:


293. “The Committee notes that by linking the concept of protected industrial action to the bargaining period in the negotiation of single-business certified agreements, the Act effectively denies the right to strike in the case of the negotiation of multi-employer, industry-wide or national-level agreements, which excessively inhibits the right of workers and their organizations to promote and protect their economic and social interests.” ILO 1999 op cit

In considering the Government’s response to its 1999 observation, the Committee of Experts stated in its 2000 observation:

295.	“With respect to the right to strike in support of a multi-employer, industry-wide or national-level agreement, the Government states that the Act does not expressly limit or restrict the scope of the subject matter pertaining to the relationship between an employer and employee, but does provide immunities in respect of a proposed single-business agreement.  The Committee recalls that where strike action is ‘unprotected’ and therefore potentially subject to a wide range of sanctions, as in the case of action in support of multi-employer, industry-wide and national-level agreements, it is for all practical purposes prohibited.” ILO Application: International Labour Conventions ILO Geneva 2001 p222

	The Committee concluded by once again requesting the Government to amend the provisions of the WRA to bring the legislation into conformity with the Convention, a request which was reported again this year when the Committee replied to the Government’s response to earlier criticism by “recall(ing) that workers’ organizations should be able to take industrial action in support of multi-employer agreements”. ILO 2003 p220


	Although the Government has repeatedly claimed that it is in “dialogue” with the Committee of Experts, it would appear that its representations have not succeeded in altering the ILO’s consistent finding that Australia is in breach of its obligations under the Convention.


RIGHT OF ENTRY

The ILO has recognised that access to workplaces is a necessary corollary to observance of Article 11 of Convention No. 87 regarding Freedom of Association and Protection of the Right to Organize.  The Freedom of Association Committee has held that:


“Workers’ representatives should enjoy such facilities as may be necessary for the proper exercise of their functions including the right of access to workplaces.” 234th report, Case No 1221, para 114 in ILO Official Bulletin Vol LXVII, 1984, Series B, No.2

DISQUALIFICATION

	The International Labour Organisation’s Committee on Freedom of Association has repeatedly stressed that  laws should not prohibit access to trade union office because of a criminal conviction, unless this is an act which:


299.	“…by its nature, (is) such as to constitute a real risk for the proper exercise of trade union functions…” ILO Freedom of Association: Digest of decisions and principles of the Freedom of Association Committee of the Governing Body of the ILO 4th edition, 1996, para 386. 

	The Committee does not contemplate disqualification on the basis of a contravention of provisions of legislation governing trade union functioning, and particularly emphasises that even convictions for fraud or dishonesty do not necessarily make it inappropriate for persons so convicted to hold trade union office. Ibid para 387


MATTERS WHICH CAN BE THE SUBJECT OF COLLECTIVE BARGAINING

The Bill limits the matters which may be the subject of collective bargaining, in that union bargaining or service fees, right of entry provisions and agreements to encourage union membership are prohibited, [s7] together with any matters which do not meet a technical and uncertain criterion of pertaining to the employment relationship. [s54] Agreements would also not be permitted to set their period of operation nor to provide for the retrospective payment of benefits. [s55]


	The Committee of Experts has expressed concern about legislation which seeks to place restrictions on the scope of bargaining, saying:


“In some countries the nature and scope of negotiable issues are regulated by legislation, which either prescribes the discussion of certain matters to ensure that the parties themselves reach their own settlement on the major problems affecting them or prohibits the discussion of certain matters for reasons of general interest or public policy. Other countries set aside certain topics for the legislative authority to regulate, for example by excluding from bargaining certain matters which are normally included in conditions of employment. The Committee considers that measures taken unilaterally by the authorities to restrict the scope of negotiable issues are often incompatible with the Convention; tripartite discussions for the preparation, on a voluntary basis, of guidelines for collective bargaining are a particularly appropriate method to resolve these difficulties.” ILO General Survey on Freedom of Association and Collective Bargaining Geneva 1994 para 250

The Committee of Experts has held, in relation to Convention No 87, that:

“providing in legislation that workers cannot take action in support of a claim for strike pay is not compatible with the Convention;” ILO 2003 p220

	There can be little doubt that the prohibitions on bargaining around the issues set out above represent just as clear an example of non compliance.



FINDINGS AND RECOMMENDATIONS OF THE COLE ROYAL COMMISSION

	The Cole Royal Commission was established as a result of the efforts of the then Minister for Workplace Relations, Tony Abbott, to implement the Coalition commitment to weaken union activity in four industries - the waterfront, meat processing, coal, and building and construction.


	Each of these industries has seen significant Government intervention in an attempt to bolster employer efforts to remove union representation from their employees and reduce their terms and conditions of employment.

The case for a Royal Commission into the building and construction industry was based on a letter to the Minister from the Employment Advocate on 11 May 2001, containing a number of allegations against unions, including criminal activity, corruption and breaches of the WRA. Although these allegations were general, and unsubstantiated by evidence, they did provide the cover for the Minister’s announcement of the Royal Commission on 26 July 2001.

	The Royal Commission was established two months before the calling of the federal election, and prior to the events concerning the Tampa, together with the terrorist attack of 11 September, which substantially changed the political climate.  At the time of the Minister’s request to the Employment Advocate, the Government was facing the possibility of electoral defeat and was looking for issues which could be used to demonise unions and, by association, the Labor Party.


	The construction industry unions which were involved in the Royal Commission, together with the ACTU, developed a number of serious concerns about its operation and conclusions which support a view that the entire exercise was a process designed solely to justify action against unions. Jim Marr First the Verdict: The Real Story of the Building Industry Royal Commission Pluto Press 2003;  ACTU The Royal Commission into the Building and Construction Industry:  A Howard Government Attack on the Construction Industry D No: 11/2003  January 2003; CFMEU An Analysis of the Cole Royal Commission into the Building and Construction Industry June  2003 Key issues include:


·	90.33 per cent of hearing time was devoted to allegations adverse to unions, compared to just 3.3 per cent of time on allegations adverse to employers;

·	Although the Commission’s terms of reference were very broad, its public hearings were focussed almost exclusively on unions, with issues such as occupational health and safety, tax avoidance, phoenix companies and employee entitlements dealt with by written submissions and private meetings, and allegations of penetration of organised crime in the industry not dealt with at all;

·	Commission investigators actively sought evidence against unions, and did not seek to bring forward evidence that contradicted allegations against unions; A report based on a tape of investigators’ interviews with subcontractors in WA shows this clearly - see Toni O’Loughlin & Marcus Priest “Cole inquiry’s empty charges” Australian Financial Review 29 September 2003 p61

·	Unions had only very restricted opportunities to present evidence contrary to that presented by counsel assisting the Commission or to cross examine witnesses.

	Given the unbalanced and political nature of the Royal Commission’s proceedings, it is, perhaps, not remarkable that its Report reflected a consistent bias.

The so-called “findings” of unlawful conduct dealt almost exclusively with alleged breaches of industrial law, many of them trivial.  Conclusions were drawn without evidence, or without testing of employer allegations.

	This lack of credible evidence underpinning the Royal Commission’s findings, which were then used to ground its recommendations, is highlighted by a passage from the unreleased final volume which was apparently leaked to a newspaper.  In that volume, Commissioner Cole was reported to have commented on the terms of reference which required him to:


“..inquire into whether any practice or conduct that might have constituted a breach of any law should be referred to the relevant Commonwealth, State or Territory agency.”

In relation to this, Commissioner Cole is quoted as having written:

“Most of the matters investigated by the commission ‘might’ have constituted a breach of civil or criminal law.

“If I did not make any findings in relation to such matters, then the number of findings that would have been open to  the commission would have been very small.

“That would not have been satisfactory, because it would have unduly limited the evidential material to which I could make references in explaining the need for the reforms that I have recommended.” Toni O’Loughlin et al “Secret Cole report lifts lid on rorts”  Australian Financial Review 18 September 2003 p1

	In general, the findings reflected the anti-union focus of the proceedings.  The majority of the 392 findings of unlawful conduct against organisations and individuals concern breaches of the Act by unions and their officials.  Other examples of allegedly unlawful conduct include trespass, secondary boycott and interference with contractual relations.  Some of these findings were based on incidents occurring five years ago.

·	22% of findings concerned breach of dispute resolution provisions;

·	10.1% of findings concerned payment of strike pay;

·	8.8% of findings were against employers;

·	There was one finding of contempt of court;

·	There was one finding of an award breach;

·	There was one finding of the tort of conspiracy to injure;

·	There were two findings of assault.

	Only a handful of findings were made against employers, mostly for breaches of the Act such as payment of strike pay.  No specific findings against companies or individual employers were made in relation to tax avoidance, non-payment of entitlements or use of phoenix companies.  Only two findings were made against employers breaching occupational health and safety legislation - both in the Northern Territory.


	Conclusions, such as that unions habitually ignored Commission and Court orders, were made on the basis of remarkably little evidence. Non-compliance with an order was found in only five disputes, involving in total seven individuals and three unions.


	In spite of the lack of conclusive evidence, Commissioner Cole was not deterred from making very detailed recommendations in relation to industrial relations in the building and construction industry.


	Although very detailed recommendations were made about industrial relations issues, those concerning heath and safety, phoenix companies, tax avoidance and non-payment of entitlements were largely expressed in considerably more general terms, with far less specificity, and do not adopt the punitive approach recommended for union breaches of industrial law.


IS THE BUILDING AND CONSTRUCTION INDUSTRY UNIQUE

There are features of the building and construction industry which make it different from other industries, although some of these features are found in some other industries.

	The key differentiating features of the building and construction industry are:


·	The large number of subcontractors on every site, each with a small number of employees and little capital, totally reliant on payments from the head contractor to meet their obligations to employees and government authorities;

·	The fixed price nature of the contracting system in the industry;

·	The cyclical nature of investment  and employment in the industry;

·	The short-term nature of much industry employment;

·	The physically difficult and dangerous nature of the work;

·	The largely male, blue-collar workforce with relatively low levels of formal education, characteristics shared by many of their employers.

	A number of comments can be made about these characteristics of the industry:


·	Employers may be under a great deal of financial pressure, with consequent non-compliance with their obligations to employees;

·	Employees and unions know that if they do no not pursue entitlements while the job is still going, they are likely to be irrecoverable;

·	Strong unionism is seen as vital to protect health and safety, as well as to obtain and enforce decent wages and conditions;

·	There is a culture which can involve use of course language and some rough behaviour from time to time.

	However, no one of these features is unique to the building industry, and it is difficult to see the need for industry-specific legislation, processes and procedures.  This is not to say that measures taken to address specific deficiencies in the current system of workforce regulation would not be of particular assistance in the building industry.


	The issue of non compliance with industrial instruments and government legislation is endemic in the building industry.  However, it is also a significant problem in those parts of the industry not the subject of the Royal Commission’s investigation or the Government’s response, such as the housing industry.  Non-compliance is also a problem in industries such as small restaurants and cafes, which would also benefit from greater efforts to enforce the law.  The meat industry is similarly dangerous and insecure, and has also developed a culture of strong unionism.


It is difficult to identify any initiative which should be directed solely at the building and construction industry although, as stated earlier, provision for site or project agreements and particular efforts in enforcement of existing law would particularly benefit this industry, amongst a number of others.


OCCUPATIONAL HEALTH AND SAFETY

Introduction

	The ACTU considers that national OHS issues related to the construction industry should be pursued through the tripartite National Occupational Health and Safety Commission (NOHSC). The construction industry is a priority industry under the National OHS Strategy 2002-2012, which was endorsed in May 2002 by Commonwealth, state and territory governments, the ACTU and ACCI.


	The Cole report made a number of recommendations in relation to OHS.  The ACTU’s view of these recommendations and the Government’s response is set out below.  It should be noted that the Royal Commission gave little attention to the issue in its public hearings, and refused, on a number of occasions, to pursue OHS issues raised by witnesses.


Conferences

	The Royal Commission recommended regular conferences be held on OHS in the building and construction industry. Recommendation 18


	The ACTU has advocated tripartite forums to progress action under the National OHS Strategy for the building and construction industry and for the other priority industries, separate from the Royal Commission recommendation.  The ACTU will support such conferences when NOHSC considers the Government’s referral of the issue to it.


OHS standards

	The Royal Commission recommends priority work to draw up and give effect to uniform OHS standards in the industry. Recommendation 20


	The ACTU has been advised by DEWR that the WRMC agreed on 20 November that NOHSC should develop a national standard for construction work and related national codes of practice (for the prevention of falls from height in construction, for demolition work, and for pre-cast and tilt-up concrete construction).


	In May 1997, the WRMC had agreed to new directions for NOHSC which included less emphasis on the development and/or promulgation of national OHS standards and codes of practice. This was a response to a number of recommendations from the Industry Commission 1995 Report, Work, Health and Safety. Labour Ministers Council, Joint Communique, 30 May 1997

	

	In October 1997, NOHSC agreed that material which it had developed as draft standards and/or codes of practice would be provided to the states and territories for use within their own jurisdictions, including material on construction work, prevention of falls, and demolition.


	The ACTU supported completion and declaration of those national standards and codes of practice. 


	The ACTU has continued to advocate national standards and codes of practice. In October 1998, the ACTU asked NOHSC that the standards and codes dropped from the NOHSC work plan in October 1997 be completed. The ACTU  subsequently requested again completion of the work on construction, demolition and falls, but were not supported by the Commonwealth representatives.


	Construction industry parties supported the release of the national construction standard and codes for demolition and prevention of falls from heights:


·	An industry OHS seminar in 1998 called for completion of the work, but then Minister Reith rejected this; and

·	An industry summit in 1999 with representatives of employer groups, major builders, unions, state governments and the Property Council also agreed on the need for completion of the work.

	In October 2002, NOHSC agreed to advise the WRMC that it wished to proceed with development of a national standard for construction and codes of practice for prevention of falls and for demolition work. In December 2002, Ministers agreed to NOHSC undertaking scoping work, but, on the urging of the Commonwealth, agreed to await the report of the Cole Royal Commission. In April 2003, NOHSC agreed to again recommend to the WRMC that regulatory material be developed for the construction industry. 


	The ACTU continues to advocate that NOHSC, as a priority, develop national standards and codes of practice for construction.


	The Royal Commission recommended that adequate resources be provided for this standards work. Recommendation 20(d) The Government’s Financial Impact Statement does not provide for an increased allocation for NOHSC.


	The Coalition Government cut the NOHSC budget by one-third in 1996. The appropriation for NOHSC in 2003/04 ($14.3 million) is similar to that for 1996/97 ($14 million).


The ACTU recommends that NOHSC be properly resourced for its work on construction standards and other work.

National OHS strategy

	The Royal Commission recommends that reports from NOHSC on implementation of the National OHS Strategy be tabled in Parliament by the Minister for Employment and Workplace Relations. Recommendation 22

	

	On 17 October, the Minister, Kevin Andrews, advised NOHSC that the issue of tabling the report “will be considered in due course”.


	The ACTU supports transparency on implementation of the Strategy.


Comparative Performance Monitoring (CPM)

	The Royal Commission recommends that the Comparative Performance Monitoring (CPM) project be continued and developed. Recommendation 23 


	In his 17 October advice to NOHSC, the Minister restricts his support to continuation of the project, although the Government’s response to Cole indicates that development will also occur.


	The CPM project reported that, from 1996/97 to 2000/01, there were 131 compensated fatalities from traumatic incidents in the construction industry, excluding commuting claims. WRMC Comparative Performance Monitoring Fourth Report August 2002 p35 However, these CPM reports are based on compensation data, which excludes many deaths – for example, of self-employed persons not covered by compensation.


	In November 1999, NOHSC published Work-related traumatic fatalities involving construction activities in Australia, 1989 to 1992, which reported that:


·	only 70% of traumatic construction fatalities were covered by the workers’ compensation system; p21 and

·	the construction industry had a fatality incidence rate double the all-industry average. p1

	The August 2002 CPM report does not report the number of persons injured in the construction industry. The NOHSC Compendium of Workers’ Compensation Statistics Australia, 2000-2001 reports 12,000 injury cases in the construction industry for 2000-2001. p36  


	However, the ABS has reported that 64,700 persons were injured in the construction industry in 2001; that is, one in every ten persons employed in the industry. ABS National Health Survey: Injuries  (19 November 2003)  p21 


The ACTU recommends the adoption of national targets for improvement which acknowledge the full extent of work-caused death, injury and disease.

UK regulations

	The Royal Commission recommends that NOHSC report on whether any measures in the UK Construction (Design and Management) Regulations 1994 should be adopted in Australia. Recommendation 24 


	The ACTU is willing to discuss this report in NOHSC.


Safe design 

	The Royal Commission recommends that NOHSC or another Commonwealth body develop and publish guidance for public and private sector organisations, to measure and report on safe design performance. Recommendation 25(a) 


	In his 17 October advice to NOHSC, Minister Andrews stated that NOHSC does not have primary responsibility for this, but that NOHSC should work closely on it with DEWR and the Federal Safety Commissioner.


	The ACTU considers that this should be a task for NOHSC, rather than DEWR or the Federal Safety Commissioner, as:


(a)	The WRMC, in November 2002, endorsed National Priority Action Plan (NPAP) 4 (2002-2005) to “eliminate hazards at the design stage”. Under the National OHS Strategy – the aim of NPAP 4 is to “improve health and safety by building awareness and awareness of the safe design approach and by giving key people practical skills to recognise design issues and to ensure safe outcomes”;

(b)	NOHSC comprises representatives of the parties to the National OHS Strategy;

(c)	The recommendation covers the public and private sectors nationally;

(d)	In December 1999, NOHSC issued OHS Performance Indicators in the Construction Industry, Development of Positive Performance Indicators, which includes case studies which identify improvement of the design of the project as an important strategy for improving OHS.

	The Royal Commission recommends that the Commonwealth requires designers of Commonwealth projects to have regard to OHS. Recommendation 27 

The Bill does not include this as a function for the Federal Safety Commissioner. 

Public Works Committee

	The Royal Commission recommends that the Commonwealth amend the Public Works Committee Act to ensure that the Public Works Committee shall have regard to measures taken to ensure the health and safety of building and construction workers undertaking public work. Recommendation 28


	The Bill does not reflect this recommendation.  Although the Government response states that it has accepted the recommendation, this is expressed as continuing current practice.


The ACTU recommends that the Public Works Committee report on the regard it has to the health and safety of building and construction workers undertaking public work.

Pre-tender qualification

	The Royal Commission recommends that the Commonwealth introduce a pre-tender qualification scheme. Recommendation 29


	The Bill provides that the accreditation scheme will be prescribed in regulations. The components of the scheme are not contained in the Bill. The Bill does not outline processes to be followed by the Federal Safety Commissioner, or any rights available to people seeking Commonwealth contracts, including a right of appeal against a decision of the Commissioner.


	The Explanatory Memorandum claims that:


·	there may be scope for mutual recognition between Commonwealth and state requirements; Para 46 and

·	those with experience with state accreditation systems will be well equipped to address the requirements of the Commonwealth scheme. Para 48 

	The Commonwealth claims in its summary of the Bill that “introduction of the scheme will be staged so as to develop a pool of ‘qualified’ contractors”.


	However, the Commonwealth has not explained the components or processes of the pre-tender qualification scheme.


Principal contractors

	The Royal Commission recommends that the head contract relating to any project for which the Commonwealth is the direct client or provides assistance, must require the principal contractor to have responsibility to coordinate the safety practices of all subcontractors. Recommendation 30


	This has major potential impact because of the Commonwealth’s wide role in assisting projects – for example, under grants.


	The Commonwealth has said that this will be implemented on the establishment of the Federal Safety Commissioner.


Inspectors

	The Royal Commission recommends that the Commonwealth consider funding state and territory OHS inspectors in the building and construction industry. Recommendations 31 and 32


	The Commonwealth has responded to this recommendation by saying that it is “under consideration” and has given no indication of its attitude to more rigorous state and territory inspection.


OHS Commissioner

	The Royal Commission recommends that the essential features of the Office of the Commissioner for OHS include:


(a)	Independence – under the Bill, the Federal Safety Commissioner would be dependent on the Minister, the Department and the ABC Commissioner;

(b)	Location in the Safety, Rehabilitation and Compensation Commission (SRCC) – the Bill rejects this recommendation.

(c)	Responsibility for supervising the scheme for increased inspection on Commonwealth premises – this is not specified as a function of the Commissioner under section 32 of the Bill.

Dispute resolution procedures

	The Royal Commission recommends that a model dispute resolution procedure be set out in regulations, using and supplementing the Victorian Occupational Health and Safety (Issue Resolution) Regulations 1999. Recommendation 35


	The Commonwealth’s response is to state that arrangements for dealing with disputes are set out in the Bill.  While those arrangements reflect the Royal Commission’s recommendations regarding industrial action and referral to inspectors, they do not include the Victorian provisions concerning the mandatory appointment of employer representatives to deal with OHS issues, nor the requirements for representatives of the employer and workers (including union officials) to meet and attempt to resolve the issues.


Work stoppages

	The Royal Commission recommends stringent restrictions on payment in relation to work stoppages for safety matters. Recommendation 35


	The Bill envisages that entitlement to be paid for failure to work, based on “a reasonable concern by the employee about an imminent risk to his or her health or safety arising from conditions in the workplace” would be more restrictive in the particularly hazardous building and construction industry than in the rest of the workforce.


	This approach  is inconsistent with the Royal Commission’s view that “workers are entitled not to be exposed to health and safety risks.” Final Report Vol 6 p107 



THE GOVERNMENT’S RESPONSE TO THE COLE ROYAL COMMISSION

The use of sham corporate structures

The Cole Royal Commission identified the use of sham corporate structures and phoenix companies as a significant problem in the industry and made a number of recommendations to address the issue.

While the Government appears to have accepted recommendations of a process type, such as developing guidelines for inter-agency co-operation, and establishing federal-state working parties, it is clearly reluctant to accept the legislative measures proposed by the Commission.

Although the Government is willing to provide for disqualification of union officials involved in any breach of a civil penalty provision, irrespective of the harm done or the scale of the contravention, it is not willing to adopt the Royal Commission’s recommendation to consider an amendment to the Corporations Act 2001 to provide for the power of disqualification to be exercisable in appropriate circumstances after a person has, on one occasion, been an officer of a corporation that has been wound up and been the subject of a liquidator’s report under subsection 533(1). Recommendation 109

Although this provision deals with situations where a company is unable to pay more than 50 cents in the dollar to unsecured creditors or where the person has been guilty of  improper financial dealings or breach of trust, and is therefore likely to impact significantly on completely innocent creditors, the Government has responded to this recommendation by saying:

“The Government considers that such a change is not warranted as this recommendation would reduce the current criteria to one corporate collapse and deliberate phoenix activity typically involves two or more failures.”

	The phoenix activity is the raising of the new company in the place of the old with the intention of intentionally denying debts to unsecured creditors of the first company. Final Report  Vol 8 pp113-4  The Government’s response amounts to no more than a commitment to giving the authors of corporate scams a second chance - a tender heartedness not felt for unions and their members.


	A similar reluctance can be found in the Government’s response to the recommendation that the Commonwealth consider providing increased funding to the ATO for additional resources to be utilised for compliance purposes in the building and construction industry. Recommendation 124  The Government responded to this recommendation by saying:


“The Government considers that the ATO has applied appropriate resources to compliance activities within the building and construction industry.”

Given that Cole found that for every $1 spent by the ATO on the detection of fraudulent phoenix company activity $8 in revenue was raised, providing additional resources would seem to be cost-effective.

The ACTU recommends that:

·	The Corporations Act be amended to provide for disqualification to be exercisable after a person has been an officer of a corporation that has been wound up and been the subject of a liquidator’s report under subsection 533(1):

·	The Corporations Act  should be amended to provide for directors of phoenix companies to be personally liable for the debts of the company;

·	The ATO should receive additional funding to allow it to pursue phoenix companies.


Underpayment of workers’ entitlements

The Cole report identified the problem of unpaid entitlements as a significant issue in the building and construction industry.  The report also found that unions, particularly the CFMEU, handle considerably more claims than government authorities, and that this is most marked in the federal jurisdiction.  In Victoria, where there is no state jurisdiction, the federal Office of Workplace Services handled complaints totalling claims for $292,404 in a three year period compared to $10,721,422 worth of complaints handled by the Victorian branch of the CFMEU in a one year period.

	A reading of the relevant section of the report Final Report Vol 9 pp295-8 demonstrates why building workers and their unions have little faith in the OWS:


·	Employees covered by a certified agreement are told to go back and implement their disputes procedure before their claim is accepted;

·	If the employee’s union is also trying to assist, the OWS will not pursue the complaint;

·	Only in exceptional cases, even after repeated cases of non compliance, will an employer be prosecuted for a breach of an award or agreement;

·	If the claim is for less than $10,000, the employee will be told to pursue it at their own cost  in a magistrate’s court;

·	So called “independent contractors” are not generally able to obtain assistance;

·	The OWS has not targeted compliance in the building and construction industry.

	Although it is obvious that the unions play a vital role in ensuring compliance, this has not prevented criticism of them for this activity, nor has it prevented recommendations and subsequent legislation which will make it more difficult for them to carry out these responsibilities.


	Limitations on right of entry, in particular, will impact on the unions’ role in inspection and enforcement in the face of an obvious vacuum as will restrictions on the taking of industrial action.  It might seem logical to say that industrial action should not be used to obtain payment of legally due entitlements, but where other timely mechanisms do not exist, and the likelihood is that the employer will not be in business should the legal process deliver an outcome, it is obvious why such action becomes a necessary tool. Tellingly, the Government has accepted and implemented all the recommendations arising from the Royal Commission's consideration of “unions acting as regulators".


	While the Government has been keen to implement these recommendations, far less alacrity has been shown on recommendations aimed at improving compliance and enforcement by employers.


	The Bill does adopt a number of the report’s recommendations:  it provides for the unfair contracts jurisdiction to be exercised by the Federal Magistrates’ Court as well as increasing the jurisdiction under the small claims procedure and increasing penalties for breach.


	However, the Government has not been prepared to act on some other, arguably more important, recommendations.

The Royal Commission report notes that a number of state jurisdictions define “employees” so as to include some classes of dependent contractors and/or allow the state industrial commission to declare some classes of contractors to be employees for the purpose of the legislation.  The report notes the extensive use of subcontracting arrangements and that the CFMEU had pointed out that there were almost as many ABNs issued in the industry as there were blue-collar workers.

	Cole then concludes:


“In the case of employee entitlements there are indications that the operation of illegitimate subcontracting is not often addressed by the relevant authorities.  This should change.  It is proposed later in this chapter that Government agencies should provide the services in respect of unpaid entitlements to labour-only contractors earning less than $50,000 a year.” Ibid p325

Although the Government has shown itself prepared to legislate in relation to contractors when the issue is freedom of association, for example, it is not prepared to implement a simple measure such as that outlined above.  This matter is “under consideration”.

	The Government’s attitude to resourcing the Royal Commission and the ABCC can be contrasted to its response to the report’s recommendation to adopt a greater role in enforcing employee entitlements.  Although the Bill provides for the ABCC to have such a role, all indications, including from the activities of the Interim Taskforce, point to a focus on unions and their activities (and employers in so far as they do things such as agree to payment  for a period of industrial action) but little interest in payment of entitlements.


	In relation to DEWR’s role, the Government says “DEWR'S OWS will include the building industry in its targeted compliance program”.  This raises a number of questions. What evidence is there that the OWS’ current attitude to compliance in the building industry will change?  Will the targeted program maintain practices such as not assisting with claims under $10,000 and not prosecuting employers?  What resources will be put into the building industry?  If no additional resources are provided, from which industries will resources be taken?


	The Royal Commission also acknowledged that:


“Building industry  unions perform  a significant role in assisting superannuation funds to monitor and enforce compliance.” Ibid p39

The Government’s response to the Cole report’s recommendations shows more caution than was demonstrated in relation to industrial relations issues.  For example, the Government is still “examining the feasibility of the changes required to facilitate the ATO disclosing, in reasonable detail, the outcome of a complaint,” although this does not seem to be a particularly difficult task.
The recommendation that the ATO review after 12 months the impact of the new requirement for SG contributions to be made quarterly has been rejected, in favour of the status quo, which is that a review will be conducted after three years.

	The Government’s response to the Royal Commission recommendations in relation to payment of workers’ entitlements has been lackadaisical, and can be criticised for this.


	However, as has already been submitted, these recommendations are generally less specific and demanding than those relating to industrial action and other matters concerning union influence and ability to function.


The ACTU recommends that a number of additional measures be taken to increase compliance and enforcement:

·	Specific funding to be allocated to the OWS to be dedicated to enforcing compliance with awards, agreements and relevant legislation;

·	Legislation to ensure that head contractors take responsibility for employee entitlements owed by subcontractors (meaning that employees of the subcontractor could take action for recovery against the head contractor) with the head contractor having a right of action for recovery against the subcontractor;

·	 GEERS to be amended to cover non-payment of contributions to superannuation and redundancy funds;

·	Provision for unpaid entitlements to be claimed from a related corporation in cases of insolvency.


Security of payments

It is very important to employees that their employers, largely subcontractors, receive payments on time from head contractors.  Small employers, who make up the vast majority in the building industry, work on very tight margins, with little cash flow flexibility.  If they haven’t been paid, they can’t pay their workers, and this is a problem that can extend for months, or even end in the employer’s insolvency.

	Unions understand this situation. 


“(the CEPU plumbing division NSW Secretary) indicated that the CEPU would use its judgment in deciding whether or not to pursue significant underpayment issues, ‘as we never want to see a genuine employer go out of business, and too rigorous a pursuit of underpayments might cause receivership meaning the employees will not get paid in any event.’” Ibid p301

The ACTU submits that it should not be acceptable for employees to subsidise employers in this way, particularly when the problem is caused by non-payment by the head contractor to the employer.

	The Royal Commission has made a number of recommendations to the Commonwealth to address these issues, including:


·	Using the  prequalification process to improve security of payments;

·	A condition of tenders be that the tenderer promote good payment practices to subcontractors;

·	A study be commenced into compulsory security of payments insurance;

·	An education campaign to explain security of payment mechanisms, including those in state jurisdiction;

·	Enact Security of Payments legislation.

	In complete contrast to its attitude to the industrial relations recommendations, the Government has not accepted any of these recommendations, saying instead that:


“The Government considers that issues surrounding security of payments warrant further examination, taking into account State government initiatives.”

	The Commission did not only make recommendations regarding legislation.  The report also includes a draft bill, which was supported by most of the organisations which made submissions, including unions and employers.


	It is extraordinary that the Government has not seen fit to implement a recommendation which has the support of the Royal Commission and key participants, and for which most of the work is done.  Consensus issues would appear to be of no interest to the Government.


Workers’ compensation premiums and taxation

The Government has taken a similarly unhurried approach to those recommendations relating to the ATO and state revenue offices which it claims to support.  Most of the recommendations  concerning the ATO and tax evasion are dismissed out of hand.

	The Government claims the ATO already has sufficient resources, and is adequately carrying out its compliance role, including auditing the issuing of ABNs.  A recommendation to increase educational activities is addressed with a review of current activities (apparently not yet commenced).


	The recommendation to amend the Tax Act to make all members of a group jointly and severally liable for the taxation debts of other group members is rejected out of hand.


	Recommendations to amend relevant legislation to permit Commonwealth agencies to provide information to assist in detection of tax evasion to state and territory revenue offices and workers’ compensation authorities and to discuss with those state and territory governments steps to allow information to be given to the ATO are addressed with a stated intention to form a working party.  The question arises as to why, 10 months after the release of the report, consultation does not appear to have commenced, let alone resulted in legislation.


REGULATION IN AUSTRALIAN WORKPLACE RELATIONS LEGISLATION

The ACTU does not believe that there is a regulatory failure in Australian industrial relations, although a number of measures could be taken to improve the law, its implementation and enforcement.

A NEW REGULATOR?

There is little doubt that DEWR and its Office of Workplace Services could be more effective.  However, the ACTU does not believe that this requires additional powers or that a case has been made out for radical structural change, such as the establishment of a regulatory body along the lines of the ACCC or ASIC covering all industries or the ABCC for the building and construction industry.

	Unless it is established that additional resources and a clear, transparent strategy will not lead to DEWR adequately enforcing the Act and instruments made under it, such a body should not be established.


	The ACTU hopes that the Committee will investigate the resourcing and activity of DEWR in this area and make recommendations for its better functioning and more effective operation.


	No system of regulation can succeed if it does not have the confidence of all parties, and is able to be seen as independent of government.  The unfortunate reality is that unions and their members do not have this confidence in the OEA or the Interim Taskforce, and would have even less in the proposed ABCC.


	The Interim Taskforce appears to be almost entirely focussed on the industrial activity of unions, rather than on enforcement of awards and agreements, although it has all the powers of Workplace Relations Inspectors.


	Nothing in the Bill gives the ACTU any expectation that the ABCC would be able to rise above its origins in a biased and political process - even the employer organisations who give the Bill substantial support have expressed concerns about its independence and accountability.


	In the event that the Committee formed the view that  structural change was required, consideration could be given to transferring the inspectorial and enforcement function from DEWR to the Commission, to operate under the supervision of the President.


The ACTU recommends that:

18.	DEWR be given significant additional resources to address compliance across all industries;

19.	That a forum of all stakeholders, including unions and employer organisations, be convened by DEWR to discuss and make recommendations about improving its effectiveness.

THE POWERS OF THE AIRC

The Commission’s lack of arbitral power not only means that it cannot determine the issues in many industrial disputes, including those in the building industry; it is also a significant constraint on the effective use of its conciliation powers.

	For conciliation (or mediation as it is sometimes called) to achieve settlement of disputes, it is generally necessary that the parties understand that if they do not reach agreement they face the risk of an arbitral or judicial decision which would disadvantage one or both.  Successful mediation in commercial and family disputes, for example, relies on parties knowing that if they do not reach agreement they will be involved in significant additional legal cost as well as the risk of total loss.  In light of those possibilities, compromise can look very attractive.


	The Government is not, however, interested in parties compromising or reaching settlements.  There is nothing in the Bill designed to assist determination of issues in dispute, other than by strengthening the bargaining position of the employer.


The ACTU recommends that the Workplace Relations Act 1996 be amended to extend the Australian Industrial Relations Commission’s powers to apply to dependent contractors.



POLITICAL DONATIONS

	While it is possible that political donations from persons and organisations within the building and construction industry have influenced politicians’ thinking, the ACTU is unaware of any examples of this.


	The ACTU supports strict conditions of disclosure in respect of political donations.


LAWLESSNESS AND CRIMINALITY

The Royal Commission did not find significant lawlessness or criminality in the building and construction industry.

	The Cole report does allege that there is a culture of industrial lawlessness:  however, when this is examined more closely it can be seen to amount to not much more than the exercise of right of entry or the taking of industrial action outside the restrictive framework of current industrial relations legislation.  In 20 per cent of cases cited in the report, the laws which are “breached” are the common law torts of interference with contractual relations or trespass,  rather than any statutory prohibition.  The idea that that these “economic torts” amount to “lawlessness” is extraordinary.


	 As stated earlier, one third of all findings of unlawful (but not criminal) conduct concerned breach of disputes procedures or payment of strike pay.  Examples of non compliance such as these, together with those involving breaches of court or tribunal orders, can already be prosecuted by DEWR or the courts themselves.  They do not require prosecution by the employer and carry substantial financial penalties.


	It is yet to be determined whether the Royal Commission’s findings of criminal conduct will result in any convictions, let alone demonstrate any systematic problem of criminality.


	The ACTU is not aware of the existence of organised criminal activity in the building and construction industry.  No such conduct was investigated by the Royal Commission, nor has it been the subject of any findings.  The decision not to investigate the allegations which have been made about criminal activity in the scaffolding industry was not explained and it is difficult to draw conclusions other than this was not a priority of the Royal Commission.


	The ACTU supports legislation protecting employees who disclose information in the public interest.  Legislation to protect “whistleblowers” is generally applicable to the public sector, where employees are restricted by statute from divulging information about their work.


	The ACTU submits that such legislation is required in the private sector and should be supported.  Employees will sometimes have information about issues such as environmental or product safety, or internal fraud or corruption, for example, which should be brought to the attention of the proper authorities in the public interest.  Such employees should be encouraged and protected.


	It is not clear that such legislation would be of particular utility in connection with industrial relations.  Although many employees do not report their employers’ non compliance with awards, agreements and legislation because of fear of losing their job or being otherwise discriminated against, such disclosure would not meet the definition of “improper conduct” in, for example, the Whistleblowers Protection Act 2001(Vic) which covers conduct which is either corrupt or which has some substantial public detriment. s3


	The WRA currently provides some protection for employees and employers who bring complaints or information to the authorities.  Paragraphs 298L(1)(i) and (j), taken together with subsection 298K(1), protect employees who make or propose to make an inquiry or complaint to a regulatory body or who give evidence in a proceeding under industrial law.  A similar provision provides protection to employers. s298N


	The ACTU is not aware that the current laws covering criminal conspiracy are inadequate for dealing with organised crime in general, or in the building and construction industry.


The ACTU recommends that legislation be introduced to protect whistleblowers in the public and private sector who disclose, in the public interest, information about corruption or other impropriety which involves public detriment.

EMPLOYMENT RELATED MATTERS

SKILL SHORTAGES AND THE ADEQUACY OF SUPPORT FOR THE APPRENTICESHIP SYSTEM

	The key issues which impact on skills development and formation within the building and construction industry can be summarised as:


	structural issues;


	the cyclical nature of the industry;


	increased specialisation within the industry;


	low investment in structured industry training.


	Skill shortages within particular trades as well as regions result from the following factors:


·	too few people entering the industry;

·	a relatively high attrition rate amongst apprentices of 30-40 per cent;

	a high separation rate from the trade;


	difficulties matching recruitment to actual jobs available (skills mismatches);


	lack of training opportunities because of structural factors;


	insufficient effort to upgrade the existing workforce and lack of ongoing training;


	increasingly narrower skills base through greater job specialisation rather than broad trade skills.


	The high levels of sub-contracting and sole operators in the building and construction industry impede support for the apprenticeship system which has been designed around the traditional notion of employment with the one employer throughout and after the “training”.


	Sub-contracting and a high incidence of sole operators, which have been largely driven by taxation arrangements and competition based on cost driving factors rather than efficiency or productivity, have resulted in a reduction in the number of apprentices employed within the industry in recent years, particularly when taken as a percentage of overall employment.


	The growth of group training companies has somewhat alleviated this, although there are reports that apprentices are still not wanted on site as they are considered a liability in terms of cost and time. This short sighted approach to training investment has directly contributed to the decline in the number of apprentices entering the industry and/or dropping out of their training contracts within the first 3- 6 months.NCVER turnover statistics


	This has also resulted in a relatively high level of down time where apprentices are not usefully engaged rather than group training companies utilising down time to cross train apprentices which would have the added advantage of developing a broader skills base. 


	The problem is exacerbated by the cyclical nature of the industry where the demand for skills is related to industry activity. Anecdotal evidence from the industry indicates that during peak activity employers are too busy to take the time to train, while during the low time in the cycle they are prohibited from training by cost factors and reducing labour forces.


	Added to this is the sharp decline in apprentices who were previously employed by public sector agencies, such as public works departments, resulting from the introduction of commercialisation, privatisation and contracting out from the early 1990s. Public sector agencies had often engaged a regular number of apprentices each year who on completion of their trade then entered into the private sector. This traditional recruitment ground for trained tradespeople has consequently dried up. In addition, rather shortsightedly and like many governments, both large and small operators within the industry also no longer see training and apprenticeships as either a social responsibility or economic investment.


	The Cole report also identified the cyclical, project-based nature of the industry and the decline of public sector employment as the significant obstacles to apprenticeships and traineeships in building and construction. Final Report Vol 9 p153


	In recent years, however, some state governments have moved to implement training requirements into all government tenders in an effort to increase training investment in the industry. It would be useful if these were taken up by all governments.   Major developers should include training requirements in all work tendered for on each project as an element of best practice.


	A number of state governments have implemented training levies in the industry. A more nationally consistent approach to this type of training intervention by governments would be beneficial to the industry, particularly if linked with a coherent bipartite national, state and regional planning initiative.


	Developing such an initiative is being impeded by the current move to reduce the number of national industry training advisory bodies from 29 to ten industry skills councils. This process has seen Construction Training Australia being forced to amalgamate with the property services sector.  It is difficult to see any reason for this other than to reduce union influence on the training agenda for the industry.


	A further factor impacting on the entry of people into the industry is the interaction between the industry, schools and the community.  This relationship is critical because the majority of people enter the industry as young people through apprenticeships. However, the industry has not promoted itself well as a viable career option for young people. Currently anywhere between 30 and 40 per cent of all apprentices in training drop out within the first six months of each year.


	It has been noted that the reasons behind this relatively high attrition rate include poor wages of apprentices compared to those applying during other training pathways, such as service and hospitality sectors.


	Poor working conditions and occasional harassment and bullying are also a factor.


	The building and construction industry spends less on structured industry training in comparison to all other industries. With its high reliance on contractors rather than employees, there is also a high turnover between employers of those apprentices who remain within the system, reflecting the nature of employment often being job to job. 


	High turnover has also detracted from individual employment of apprentices due to the perception of low return on investment by those employers who do engage apprentices; that is, they are often poached or move on to other employers who receive the benefit of a trained or semi-trained tradesperson.


	Also of concern is the relatively low level of qualifications of people working within the industry in areas where there are vocational requirements for qualified tradespeople. Only 45 per cent of the building and construction trades workforce has formal qualifications. This has a direct impact on quality of work as well as impeding the development of the higher level skills required to address innovation and project development, both now and in the future.



The Cole report

The Royal Commission report’s chapter on training is almost entirely occupied with concerns about union involvement in the promotion and delivery of training, rather than with the issues outlined above.

	The Committee will recall the huge attention given to Martin Kingham’s refusal to produce documents giving the Royal Commission the names of those who taught and attended union training courses.  Mr Kingham was subsequently acquitted of a charge of contempt of the Royal Commission.


	The report focuses on issues related to an alleged misuse of the training agenda for industrial relations purposes by unions, although there is no evidence of this occurring.  There is no acknowledgment, for example, that the unions’ caution about school-based apprenticeships, traineeships without an adequate on and off-the-job balance and part-time apprentices or trainees are related to the danger of inadequately trained young people in an extremely hazardous working environment as well as concerns about the development of necessary competencies.


	The Royal Commission recommended that the Commonwealth implement a policy aimed at increasing the employment of apprentices and trainees working in publicly funded building and construction projects. Recommendation 142


	The Commonwealth’s response is that this is “under consideration” - an interesting contrast with its preparedness to impose industrial relations requirements on such projects.  In light of this, the Committee should welcome the unions’ preparedness to include provision of training opportunities to young people amongst its claims on employers.


	Instead of this, however, the effect of proposed paragraph 51(4)(h), prohibiting award provisions dealing with the number or proportion of employees that an employer may employ on a particular type of employment pr in a particular classification, will operate to remove existing provisions setting out ratios of apprentices to tradespeople, and will so add to skill shortages.



The ACTU recommends that the following steps be taken by governments to address current and future skill requirements of the building and construction industry:

·	Establish a coherent bi-partite industry training and development plan;

·	Establish a consistent training levy on the industry across states that links directly to national, state and regional level plans;

·	Promote pre-vocational pathways into the industry through government incentives and funding to support placements in pre-apprenticeship courses which are credited towards a formal apprenticeship;

·	Expand government contract requirements for all tenders to include a nominated percentage to be allocated to training of apprentices and existing workers for the life of the project;

·	Encourage through incentives and other means the recognition of skills and upgrading of skills of existing workers in core as well as higher level skills;

·	Encourage best practice requirements for major projects to recognise and upskill the existing workforce, including nominating set hours of a project for training time, as well as designating numbers of apprentices in training to be engaged for the life of the project;

·	Improve group training arrangements to ensure that apprentices experiencing down time are utilised more effectively through additional cross-trade training to develop a broader range of trade skills.


RELEVANCE OF AWARDS

The gap between award rates of pay in the building and construction industry, and those achieved through collective bargaining has meant that awards have become virtually irrelevant.  Under the National Building and Construction Industry Award 2000 the rate of pay for a trade-qualified carpenter is $16.08 per hour or $611.04 per week.  The common rate for a carpenter under Victorian agreements is $21.36 per hour or $811.68 per week.  The NSW equivalent is $19.57 and $743 while in South Australia it is $18.26 and $693.88.

	These difference arising from bargaining, which can mean rates up to a third more than the award rate, have a significant impact on the bargaining process in the building and construction industry.


	For employers, on the one hand, there is a huge incentive to keep unions away from their employees and allow them to pay award rates of pay.


	For unions, on the other hand, there is knowledge of the long way there is to fall to reach the award safety net if effective bargaining is not maintained across the industry.


	The collapse of the strong role which the AIRC used to play in the industry has resulted in the inevitable trials of strength which would accompany the introduction of enterprise bargaining to this industry, amongst others.


	The parties to this bargaining know that the AIRC cannot arbitrate a fair outcome to disputes. As has already been stated, where parties to a dispute know that the issues may be resolved to the disadvantage of one or both by a third party, there is a strong incentive to compromise.  Without the availability of arbitration, this moderating force does not exist.


	The Bill recognises the problem, but addresses it by intervening on behalf of employers to restrict the unions’ ability to bargain effectively.  Apart from being partisan and unfair, the ACTU submits that an approach based on sanctions will not work.


The ACTU recommends that the WRA be amended to require the AIRC to ensure that awards are maintained as relevant, as well as fair.

INDEPENDENT CONTRACTORS AND LABOUR HIRE

This issue has been discussed above, in the section on underpayment of workers’ entitlements, in the context of the Cole report’s identification of the “operation of illegitimate subcontracting”  and the lack of assistance given to so-called “subcontractors” by government authorities as a significant problem in combating underpayment and non-payment of entitlements.

	A discussion paper prepared for the Royal Commission found that “the number of own account workers has been significantly higher in the building and construction industry than the Australian average” and quoted a Queensland Government submission that between 30 and 48 per cent of persons working in the industry were self-employed or own account, compared to 18 per cent of the Queensland average. RCBCI Working Arrangement - Their Effects on Workers’ Entitlements and Public Revenue Discussion Paper 11 September 2002 p9


	The reasons for the high level of subcontracting of this kind are:


·	Employers can obtain a more flexible workforce;

·	Employers can save on a range of employment-related entitlements, and on hiring, firing and training costs;

·	Subcontractors can obtain a tax advantage (although much of the benefit of this may flow to the employer);

·	Some subcontractors value their sense of being an independent contractor running their own business.

	While high levels of subcontracting may be seen to bring benefits to some, they also result in significant disadvantage for many workers who are forced by employer demands into this type of arrangement and do not get wages, conditions and security comparable to those with employee status, even though they may be working side by side doing the same work.


	The tax implications of subcontracting are considerable, as revenue is lost to federal and state authorities through avoidance of PAYE tax, payroll tax and workers’ compensation premiums.


	On the issue of the definition of “employee”, the discussion paper concluded:


“Amongst the reasons for the high level of subcontracting must be the absence of a consistent definition of employee and employer.  Where a worker can be an employee for one purpose and not for another, it is not unexpected that workers will seek or employers will require the working arrangement that suits them.” Ibid p11

	The report notes that there are dozens of different definitions operating in Australia in relation to industrial relations legislation, and the application of income tax, payroll tax, workers’ compensation and superannuation.


	The ACTU supports moves towards a consistent definition, but only if it is effective in including as employees all those workers in employee-like relationships.


	It is notable that it is in the federal industrial relations area that the least has been done to include dependent contractors in the definition of employee, and to define “employer” as including labour hire companies.


	While developing one definition to apply in all circumstances across all jurisdictions could be a complex exercise, the Government is not even prepared to accept the Royal Commission’s recommendation to encourage the development of a uniform national definition of “employee”.


	On the other hand, it would have been relatively simple for the Bill to contain an expanded definition of “employee” to include labour-only and dependent contractors, giving these workers access to awards and certified agreements and other protective provisions of the WRA.


	The Cole report sets out the definitional approach adopted by Professor Andrew Stewart of Flinders University and notes that it was endorsed by the review of the South Australian industrial relations system in October 2002. Final Report Vol 9 pp329-30  The same definition was also endorsed by the Australian Senate when it supported an amendment in those terms to the Workplace Relations legislation (Termination of Employment) Bill 2002, although this has been rejected by the Government.


	The ACTU believes that addressing this issue would remove much of the conduct which causes distrust and disputation in the building industry, as well as assisting all Australian workers to be employed on a fair basis, with equal access to fundamental rights such as award protection and collective bargaining.


The ACTU recommends that the WRA be amended to widen the definition of “employee” to include contractors and own account workers in employee-like relationships, and similarly to include labour hire companies in the definition of “employer”, so as to ensure that all workers have access to awards and certified agreements.


CONCLUSION

	The ACTU urges the Committee to reject the Government’s flawed and unbalanced approach to the building and construction industry and to the report of the Cole Royal Commission.


	The ACTU’s proposals for an alternative way forward are contained in the recommendations included in this submission.


