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We have studied in detail the submissions of the major peak employer associations, including ACCI, 

Ai Group and AMMA. We have also read all of the other submissions from employers, employer 

groups and other bodies. The ACTU does not believe that the vast bulk of the material provided by 

employers will assist the Panel in its task.  

We make the following brief comments in response to the material filed. 

First, it is extremely disappointing that none of the submissions have engaged with the Terms of 

Reference of the review. The mandate of the review, as we set out in our initial submission, is 

limited to assessing whether the Fair Work Act efficiently and effectively meets its stated policy 

objectives. The employer responses ignore this requirement, and instead argue for the wholesale 

revision (and, in many instances cases, reversal) of the policy objectives underlying the Act. To 

illustrate this point, we have attached a table which identifies instances where the submissions of 

ACCI and AMMA are clearly outside of, or otherwise incompatible with, the terms of reference.   We 

would be content to conduct this analysis on other submissions as well, should the Panel indicate 

this might be of assistance to it. The failure to engage with the terms of reference reveals a desire to 

use this review process as an opportunity to advocate for a return to the key elements of Work 

Choices. The Panel should reject the bulk of the employer submissions as falling outside the terms of 

reference of the review.  

Secondly, the Terms of Reference make it very clear that the review is to be based on evidence.  

Submissions to the inquiry were an important opportunity for evidence to be presented for the 

public claims made against the Fair Work Act. The ACTU submitted a detailed, evidence-based 

analysis of the impact of the Act on the economy – including in relation to wages, employment, 

industrial disputation and productivity.  In contrast, none of the employer submissions engaged with 

the macroeconomic evidence to any meaningful extent. Only one or two submissions contained 

economic data, but even then the data was chosen selectively, was put without context, or was not 

related to the operation of the Act. For example, the economic evidence in the Ai Group’s 

submission was limited to data showing a rising exchange rate, falling productivity growth and rising 

energy prices without any indication of how this data might relate to the operation of Fair Work Act. 

The failure of the employers to bring forth any evidence leads inevitably to the conclusion that no 

case based on economic or other data exists for the policy claims made in their submissions. 

Third, where employer submissions did provide ‘evidence’ apparently justifying their policy 

prescriptions, it usually took the form of case studies, quotations from executives, or paraphrased 

‘reports’ from company sources. With some prescience, we warned in our initial submission that the 

Panel should be extremely cautious about relying on such qualitative material, in the absence of firm 

evidence showing that the respondent’s situation is representative of a wider pattern or trend. 

Worse, in many (if not most) cases, the case studies, quotations and ‘reports’ presented in the 

employer submissions are entirely anonymous: for example, six of the nine case studies provided by 

the Ai Group are anonymous. It is impossible to test anonymous evidence; as such, it should be 

rejected by the Panel as conveying no weight.  

Fourth, a number of employer submissions provide survey responses as evidence. Once again, as we 

warned in our initial submission, it is dangerous to rely on surveys involving a small (and self-

selecting) group of respondents answering self-serving questions.  The surveys quoted are of 
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insufficient scale to produce valid outcomes, and contain a series flaws in methodology, including 

selection bias in the samples and a confirmation bias in the questions used. 

This is exemplified by Ai Group’s survey. Only 245 members responded to the survey, out of the 

60,000 employers that the organisation claims to represent.
1
 Even fewer employers were eligible to 

answer the specific questions which are at the heart of the policy debates surrounding industrial 

relations: for example, only 82 employers had experience of agreement-making under the Act; just 

67 had used the unfair dismissal jurisdiction; 31 had been involved in a transfer of business; 18 had 

used the General Protections jurisdiction; and just 7 had used IFAs. These sample sizes are, 

obviously, far too small for the Panel to rely upon in order to obtain reliable data.  

Other survey questions, which merely ask respondents for their opinions, are equally problematic. 

First of all, mere opinion does not constitute ‘evidence’ about whether the Act is, or is not, working; 

it only provides evidence of perceptions. Second, the Panel should treat with caution answers to 

self-serving questions. For example, the Ai Group asked those employers whose workplaces had 

become ‘less flexible’ since the Act commenced whether the Act had been an ‘important factor’ in 

the loss of flexibility: 55 employers said ‘yes’, and 9 said ‘no’ or were unsure. We suggest that many 

employers were simply telling the Ai Group what it wanted to hear, knowing that the results would 

be used to lobby for policy change, in the employers’ interests. We note there were no follow-up 

questions, asking respondents who answered ‘yes’ to explain how the Act had lessened flexibility at 

the workplace. 

Our fifth and final comment relates to the misuse of the terms ‘flexibility’ and ‘productivity’ by 

employers. The employers use the term ‘productivity’ synonymously with profits and/or production.  

According to the employers, productivity can be improved if workers work longer hours, or if they 

forgo penalty rates and other protections. However, in strict economic terms, productivity is the 

ratio of outputs to inputs. Accordingly, an increase in working hours (with commensurate increase in 

output) does not raise productivity levels, nor does a reduction in the workers’ wage and 

entitlements — indeed, the latter only increases profits, at the expense of workers, by shifting 

income from labour to capital.   

Equally, the employers use the term ‘flexibility’ to mean the ability to avoid (or at least opt out of) 

legal rules or commitments given to others. So, for employers, exempting small business employers 

from unfair dismissal rules represents ‘flexibility’, as does the ability to escape commitments given 

to workers (including formal commitments made in individual contracts or collective agreements) if 

‘business conditions’ change. This does not accord with common understanding of flexibility, which 

connotes the idea of small adjustments being made within a framework of legal rules and 

agreements, where the adjustments are made with the consent of the other parties, and on the 

basis of an expectation of reciprocity. This is a ‘give and take’ form of flexibility, whereas the 

employer version is all ‘take’ and no ‘give’. 

In conclusion, we are disappointed that the employers have not taken the terms of the review 

seriously, and have avoided a proper debate, based on evidence, on whether the Act is working as 

intended. Instead, they have put in hundreds of pages of irrelevant material, seeking to overturn the 

government’s industrial relations policy (as expressed in the Act) and bring back some of the worst 

                                                             
1
 See <www.aigroup.com.au/aboutus>. 
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elements of Work Choices. Our affiliate unions will provide a further response to these matters, 

including a range of the micro-level detail provided by the employers, in their reply submissions.  

As the peak union body, the ACTU stresses the broader point in this short submission that the bulk 

of the employer material is irrelevant campaigning material that does not engage with the key 

question of whether the Act is working as intended.  As such it is not of assistance to the panel. 

The ACTU looks forward to the opportunity to engage with the panel in relation those matters raised 

by our submissions, or those of others, about which more information or detail is required.  
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ATTACHMENT 1 – SUMMARY REPONSE TO SUBMISSIONS OF AMMA & ACCI 

Source Assertion ACTU Response 

AMMA There is an increased likelihood 

of productivity damaging 

industrial action. 

There is no greater right to take protected industrial 

action than there was previously.  Any greater 

potential for protected industrial action reflects the 

emphasis away from individual bargaining to 

collective bargaining in accordance with Australia’s 

international labour obligations, as referred to in the 

objects of the Act. 

AMMA There is potential for increased 

hostility and mistrust between 

the parties, due to third party 

interference in wage 

negotiations. 

The objects of the Act include “enabling 

representation at work”. 

 

A union representing its members  is a reflections of 

the Act’s objects of recognising freedom of 

association and the right to be represented (just as is 

AMMA’s right to represent its members in wage 

negotiations).   

 

To the extent that workplace representation is 

accompanied by hostility or mistrust as between an 

employer and its employees, this is driven by 

attitudes and conduct rather than the operation of 

the Act. 

 

AMMA Agreement content that serves to 

entrench union power and 

influence without doing anything 

to enhance productivity should 

be outlawed. 

Agreements are permitted to contain clauses that 

pertain to the relationship between the unions and 

employers governed by them.  This is clearly in line 

with the act’s objective of enabling representation at 

work and recognising freedom of association.  That 

there is no necessary direct productivity correlation 

to these policy objectives is unremarkable. 

AMMA Workplaces should have the 

option of voting for an internal 

regulation model . 

The objects of the Act indicate that it is the Act that 

should provide the workplace relations framework, 

and apply it all Australians. 
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AMMA 

 

High-income earners should have 

the ability to elect to enter into 

employment arrangements with 

their employers that allow them 

to opt out of the collective 

agreement-making stream under 

the Fair Work Act. 

 

Not consistent with the objects of the Act placing an 

emphasis on enterprise level collective bargaining. 

 

Further, the objects of the Act indicate that it is the 

Act that should provide the workplace relations 

framework, and apply it all Australians. 

AMMA The Fair Work Act has enhanced 

the role of Fair Work Australia 

and the industrial courts to 

review and constrain legitimate 

management decision making. 

Fair Work Australia and the Courts are able to take 

steps to ensure that bargaining occurs in good faith, 

resolve disputes concerning workplace discrimination 

or basic freedom of association, and remedy unfair 

treatment (such as unfair dismissal).   All of these 

powers are directly linked to the objects of the Act. 
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AMMA Following the implementation of 

the Workplace Relations Act 1996 

and the Work Choices reforms of 

March 2006, resource industry 

employers had a significant 

capacity to deal directly with 

their employees either as a 

collective or individually without 

any mandated role for unions or 

industrial tribunals in setting 

wages and conditions.  

 

There was a mandated role for unions in LK 

Agreements under the 1996 Act where employees 

requested it.   There was a mandated role for unions 

under the 1996 Act and WorkChoices in relation to 

AWAs when employees requested it.   There was a 

mandated role for unions under WorkChoices for 

Employee Collective Agreements when employees 

requested it.  The critical difference under the FW Act 

is that union members do not have to come forward 

to identify themselves as seeking representation as a 

prerequisite to union involvement in agreement 

making.  . This better facilitates employees being 

represented in the workplace, and this is entirely 

consistent with the objects of the Act. 

 

 

Note also: 

(1) If union members do not advise their union 

of bargaining, or request it not to be involved 

in bargaining or appoint an alternative 

representative, the union will not be 

involved.   

(2) The only role that the Tribunal has ever had 

in setting the content of agreements has 

been in relation to assessments as against 

the safety net or arbitration in response to 

exceptional circumstances arising during 

bargaining.   

 

 

 The introduction of the Fair Work 

Act in July 2009 and January 2010 

had the effect of dragging many 

organisations into a more 

bureaucratic and less direct 

management style and taking 

them further away from the ideal 

of self-regulation.  

 

The Fair Work Act does not impact on the capacity of 

employers to engage with their employees.  It better 

facilitates employees being represented in the 

workplace, and this is entirely consistent with its 

objects. 
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AMMA  

Under the Fair Work reforms, 

historically effective methods of 

fostering direct employee 

engagement were removed:  

 

• New AWAs have been 

abolished;  

• ITEAs were only able to be 

made for a transitional period;  

• Access to employee (non-union) 

collective agreements has been 

severely curtailed; and  

• The existence of a single union 

member on-site now guarantees 

a union dynamic in the 

workplace.  

 

 

 

 

 

 

Consistent with the emphasis on collective bargaining 

contained in the objects of the Act. 

 

 

Consistent with the emphasis on collective bargaining 

contained in the objects of the Act. 

 

All agreements are non union by default, unless a 

union involved in bargaining requests to be covered. 

 

The objects of the Act support freedom of association 

and representation at work. 

AMMA Despite the Fair Work Act’s focus 

on collective arrangements and 

third party involvement, AMMA 

maintains there is considerable 

merit in introducing an option of 

internal IR regulation for those 

organisations that have shown 

they and their employees have 

the integrity and leadership 

capacity to manage their own IR 

regulation. The economic 

imperatives to create better and 

more productive workplaces will 

of course remain for those 

organisations.  

 

Making union membership unlawful and abolishing 

the safety net and collective bargaining framework 

run directly contrary to the objects of the Act. 

 

Further, the objects of the Act indicate that it is the 

Act that should provide the workplace relations 

framework, and apply it all Australians. 
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AMMA In short, union involvement in 

decision-making processes meant 

many companies found it difficult 

to implement changes in working 

conditions and practices within a 

reasonable timeframe, if they 

were able to do so at all.  

 

A delay to permit meaningful consultation involving 

representatives is consistent with the objects of the 

Act (as well as good HR practice). 

AMMA Under AMMA’s proposed model, 

aside from the safeguards 

detailed … enterprises would be 

immune from third-party 

involvement by trade unions and 

industrial tribunals in their IR 

practices.  

Not consistent with the objects of the Act of 

recognising freedom of association and the right to 

be represented at work.    

 

Further, the objects of the Act indicate that it is the 

Act that should provide the workplace relations 

framework, and apply it all Australians. 

 

AMMA 

A form of statutory individual 

agreement in the form of an 

individual flexibility arrangement 

(IFA), underpinned by the Better 

Off Overall Test and the National 

Employment Standards, should 

be introduced to facilitate 

workplace flexibility.  

 

 

Not consistent with the objects of the Act that 

recognise that statutory individual employment 

agreements can never be part of a fair workplace 

relations system. 

AMMA  

The Fair Work Act’s failure to 

provide an option for a statutory 

individual agreement between 

industrial parties is the sign of an 

immature IR system and is 

impeding the proliferation of 

innovative and progressive 

workplace arrangements.  

 

Not consistent with the objects of the Act that 

recognise that statutory individual employment 

agreements can never be part of a fair workplace 

relations system. 
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AMMA  

The prospective termination of 

thousands of resource industry 

AWAs between now and 2014 

means the industry will again be 

reliant on awards and collective 

enterprise agreements for 

workplace flexibility. It is then 

that the full extent of the impact 

created by the removal of 

previously flexible workplace 

arrangements will be realised, 

although the problems employers 

will face in replacing those 

agreements are already clear.  

 

The only “benefit” WorkChoices AWAs might give 

that is not available via individual common law 

contracts is the immunity from collective bargaining 

during their term.  Such immunity of course is not 

consistent with the stated objects of the Act of 

placing an emphasis on enterprise level collective 

bargaining. 

AMMA One of the problems with the Fair 

Work system is that much of the 

flexibility in modern awards and 

enterprise agreements was 

expected to come from 

mandatory flexibility clauses 

which, for reasons discussed in 

detail in the next chapter, have 

not proved nearly as flexible as 

employers were led to believe. As 

a result, a large degree of 

flexibility has been lost under the 

current system.  

 

The only real content (as opposed to procedural) 

limit on IFAs is the requirement that workers are 

better off overall.   To allow IFAs to undercut the 

modern award would not be consistent with the 

object of ensuring a guaranteed safety net.  To allow 

them to undercut agreeements would not be 

consistent with the object of achieving fairness 

through emphasis on collective bargaining. 

AMMA  

As the inflexibilities of the current 

system become increasingly 

apparent, strong support has 

emerged in AMMA’s membership 

for a return to the flexibilities 

afforded by a form of individual 

statutory agreement  

 

Not consistent with the objects of the Act that 

recognise that statutory individual employment 

agreements can never be part of a fair workplace 

relations system. 
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AMMA  

Going forward, employers and 

employees must have the option 

of being able to agree to 

individual contractual 

arrangements that have statutory 

effect. Those individual 

arrangements would, of course, 

require a guarantee of minimum 

entitlements under modern 

awards and the National 

Employment Standards (NES).  

 

Not consistent with the objects of the Act that 

recognise that statutory individual employment 

agreements can never be part of a fair workplace 

relations system. 

 

AMMA 

Parties to an IFA should be able 

to agree that, in return for the 

benefits received under an IFA, 

no industrial action will be taken 

during its life.  

 

Not consistent with objects of the Act placing an 

emphasis on collective bargaining and providing laws 

that take into account Australia’s international labour 

obligations. 

AMMA  

The inability for employers to 

offer pre-employment IFAs 

prevents companies that have 

reached agreements with existing 

employees on flexibilities from 

hiring any new employees on the 

same arrangements. This also 

impedes employers’ ability to 

advertise enhanced benefits 

under an IFA to attract the best 

applicants.  

 

Ignores the fact that projec  If the desire is employ 

employees on the “same arrangements”, then the 

desire is not to achieve true flexibility at all – what is 

being sought are merely templates just as many 

AWAs were templates and what is sought is merely 

AWA by another name.   This is not consistent with 

the objects of the Act that recognise that statutory 

individual employment agreements can never be part 

of a fair workplace relations system. 

AMMA The statutory protections for 

employees under ss.144 and 203 

of the Fair Work Act ensure that 

IFAs must leave workers ‘better 

off overall’ in comparison with an 

award or enterprise agreement. 

This removes any concerns about 

the potential exploitation of new 

employees as a reason not to 

allow IFAs as a condition of 

employment.  

 

Even if that were true, making IFA’s a condition of 

employment is inconsistent with the objects of the 

Act regarding flexibility.  Further, making such 

individual agreements a condition of employment is 

not consistent with the objects of the Act that 

recognise that statutory individual employment 

agreements can never be part of a fair workplace 

relations system. 
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AMMA  

Section 203(6) of the Fair Work 

Act should be amended to 

remove the ability for a party to 

unilaterally terminate IFAs with 

28 days’ notice. Instead, IFAs 

should be able to operate for up 

to four years, with the 

arrangements able to run for 

shorter periods where mutually 

agreed and to be terminated at 

any time by mutual agreement.  

 

This is would remove the flexibilities from IFAs, and 

would constitute a form of statutory individual 

contract , whereas the objects of the Act recognise 

that statutory individual employment agreements 

can never be part of a fair workplace relations 

system. 

AMMA  

To be of any value, IFAs must 

operate for a set period, which 

AMMA recommends be up to 

four years, with the ability for 

parties to re-negotiate the 

arrangements at the end of that 

time if desired. This would give 

both parties certainty that the 

arrangements would continue for 

a minimum period and would see 

IFAs operate with more certainty  

 

The objects of the Act envisage delivering flexibility 

to both employees and employers.  This proposal 

would constitute a form of statutory individual 

contract , whereas the objects of the Act recognise 

that statutory individual employment agreements 

can never be part of a fair workplace relations 

system.   This proposal is also inconsistent with the 

object of placing an emphasis on collective 

bargaining. 

AMMA A four-year maximum end date 

for IFAs would go some way 

towards making them more 

attractive to employers, with 

agreements able to be 

terminated by mutual agreement 

at any time with 28 days’ notice.  

 

This would not deliver the type of bilateral flexibility 

that the Act was designed to achieve, nor would it 

deliver on the object of making enterprise 

agreements the central element of the system.  This 

proposal would constitute a form of statutory 

individual contract , whereas the objects of the Act 

recognise that statutory individual employment 

agreements can never be part of a fair workplace 

relations system 

AMMA  

Before an enterprise agreement 

is approved by Fair Work 

Australia, all parties to the 

agreement should be obligated to 

ensure the terms of mandated 

flexibility clauses are capable of 

delivering genuine flexibility and 

productivity benefits under IFAs.  

 

 

The object of the act is to facilitate acceptable 

flexibility and productivity being achieved through 

enterprise level bargaining, rather than imposing 

standards above the safety net. 
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AMMA Under the Fair Work Act, unions 

are not able to insist on being 

shown proposed IFAs before they 

are consented to by individual 

workers. However,  

some enterprise agreements now 

include a requirement to show 

the IFA to the union after one has 

been made.  

 

It would be unusual if unions were insisting on the 

identities of persons entering into such 

arrangements, and surprising if employers resistance 

to such claims was producing deadlocks in 

negotiations.    In any event, the breadth of the 

“employee records” exemption to the Privacy Act is 

not within the scope of the review. 

AMMA Protected industrial action should 

not be permitted where claims 

being pursued do not satisfy a 

public interest test. The public 

interest test should take into 

consideration a number of factors 

including:  

• the size of the wage claim being 

made compared to general 

industry standards;  

• whether there has been any 

consideration given to 

productivity improvements or 

offsets within the workplace;  

• the overall cost of the proposed 

claims to the employer, including 

allowances and increases in all 

terms and conditions;  

• whether there have been 

efforts made to genuinely 

conciliate the claims and whether 

bargaining has been exhausted; 

and  

• the employer’s capacity to 

meet the wage and condition 

claims.  

 

This proposal would is not consistent with objects of 

the Act concerning providing workplace laws that 

take account of Australia’s international obligations. 
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AMMA  

The many obligations on 

employers to ensure employees’ 

rights are protected under the 

Fair Work Act’s enterprise 

bargaining and agreement 

making rules are in direct 

contrast with the total lack of 

protections afforded to 

employers against premature and 

damaging industrial action, often 

embarked on at the very earliest 

stages of bargaining and with the 

full blessing of the industrial 

tribunal.  

 

The necessary pre-requisites to the taking of 

protected action are no different than they were 

under WorkChoices.   The requirement to be 

genuinely trying to reach agreement in order for the 

action to be protected has existed for as long as 

protection has been available.   The reliance on 

existing standards is consistent with the object of 

providing clear rules for industrial action. 

AMMA  

Because it is so costly and an 

anathema to ‘bargaining in good 

faith’, AMMA maintains that 

protected industrial action should 

only be available as a last resort 

after a demonstrated attempt has 

been made to exhaust all 

bargaining options, including 

mediation. To resort to coercion 

via protected industrial action as 

a first means of attack should be 

deemed at odds with an 

obligation to bargain in good 

faith.  

 

 

If action meets the criteria of being protected 

(including the longstanding requirement that it be 

accompanied with genuine attempts to reach 

agreement), it cannot of itself constitute bad faith.   

The imposition of the restrictions suggested would 

move Australia even further away from our 

international obligations and accordingly would not 

be consistent with the objects of the Act.   

 

 In any event, an attempted resort to protected 

action or a protected action ballot, without any effort 

to engage the employer in bargaining, is unlikely to 

qualify as genuinely trying to reach agreement. 

AMMA 

 

 

The requirement that protected 

industrial action be occurring at 

the time a ‘cooling off’ 

application is made under s.425 

should be changed to allow an 

application to proceed where 

industrial action is threatened or 

likely to occur 

This would move Australia further away from its 

international obligations, and accordingly would not 

be consistent with the objects of the Act. 

AMMA  

Employers must be provided with 

evidence that employees taking 

protected industrial action are 

entitled to do so. 

 

This would require workers to positively identify 

themselves and may discourage them from 

participating in industrial action, and would 

accordingly be inconsistent with the objects of the 

Act. 
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AMMA  

Union rights clauses are returning 

under the Fair Work Act given 

they are now deemed matters 

pertaining to the employment 

relationship. This is contrary to 

the restrictions that existed 

under the Workplace Relations 

Act.  

 

Such clauses are consistent with the object of 

enabling representation at work. 

AMMA  

Provisions in agreements that 

require employers to encourage 

union membership and/or 

activity and which fail to meet 

any objective test of benefit to 

the enterprise should be 

prohibited. For example, 

agreement content related to 

payroll deductions of union dues; 

trade union training leave; the 

provision of on-site facilities for 

union delegates; and other ‘union 

rights’ clauses should be 

outlawed as they do not pertain 

to the employment relationship 

between the employer and its 

employees.  

  

Such clauses are not designed to meet all of the acts 

objects, they are focussed on the object of enabling 

representation. 

AMMA  

For resource industry employers, 

the most significant aspect of the 

Fair Work Act’s changes to the 

rules about representation in 

bargaining are in s.176(1)(b). 

Under that section, a union is 

deemed a ‘default’ bargaining 

representative as long as it has at 

least one union member that will 

be covered by a proposed 

agreement. That member would 

have to appoint someone else to 

that role and notify the union in 

writing for the union not to have 

default bargaining status.  

 

 

 

There has been no change to the substantive right of 

representation in bargaining brought about by this 

provision.  The only thing that has changed is that 

union members do not have to identify themselves as 

such to the employer as a precondition to calling that 

representation into aid in agreement negotiations.  

This is consistent with the objects of the Act 

concerning enabling representation and freedom of 

association. 
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AMMA “Issues” that resources 

employers have with Bargaining 

include Increased union 

involvement in the bargaining 

process 

The objects of the Act include enabling 

representation at work and recognising the right to 

be represented. 

AMMA  

Under the Workplace Relations 

Act, employers were able to 

make greenfield agreements for 

start-up projects either with or 

without union involvement. One 

option (which no longer exists) 

was to make an ‘employer 

greenfield’ agreement that lasted 

for up to 12 months. Under the 

Fair Work Act, employers’ only 

option is to make a greenfield 

agreement with one or more 

unions, which in many cases is 

easier said than done.  

 

The effect of the former provisions was to make 

collective bargaining unavailable, and restrict entry 

rights.   These effects are not consistent with the 

objects of the Act concerning an emphasis on 

collective bargaining and enabling representation at 

work. 

AMMA  

As part of the [greenfields] 

process, Fair Work Australia 

would have the power to 

determine that a union’s 

demands were not in the public 

interest and issue a ‘greenfield 

determination’ if agreement 

could not be reached between 

the parties.  

 

This would not be consistent with international 

obligations for minimal interference in collective 

bargaining, and accordingly would not be consistent 

with the objects of the Act (nor would it be 

consistent with AMMA’s own stated preference 

against “third party interference”) 

AMMA Whichever way you look at it, the 

Fair Work Act’s right of entry 

provisions have allowed a greater 

number of unions to visit a 

greater number of worksites 

where they have caused a greater 

level of disruption to businesses 

simply by being there.  

 

 

The objects of the Act include enabling 

representation at work and freedom of association.  

These objects are reflected in the statutory right of 

entry reigieme, which contains provisions to avoid 

and resolve disputes about disruptions (provided 

those disruptions have a basis in fact rather than 

ideology) 
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AMMA  

As of March 2008, new 

employees had to be employed 

on collective agreements and 

could no longer be hired on 

AWAs (although Individual 

Transitional Employment 

Agreements did exist for an 

interim period). This had  

the effect of opening up 

previously non-unionised 

worksites to union visits for the 

first time.  

 

 

This is consistent with the objects of enabling 

representation and  the recognition in the objects 

that statutory individual employment agreements 

can never be part of a fair workplace relations 

system. 

AMMA  

Fair Work Australia’s approval of 

right of entry clauses in 

enterprise agreements means 

unions can now apply on behalf 

of their members to take 

protected industrial action where 

employers refuse to concede to 

the inclusion of those clauses in 

negotiations. This puts further 

pressure on employers to open 

up their worksites to unions.  

 

 

 

Its not clear why, other than on the grounds of 

ideology, that a union presence consistent with the 

objects of the Act is an imposition on the employer. 

 

 Bargaining about RoE is consistent with the objects 

of the act including their emphasis on collective 

bargaining and enabling representation.   It also 

complements specific provisions in the Act concerned 

with ensuring employees can be represented for the 

purposes of consultation on change and dispute 

resolution. 

AMMA  

From the moment the Fair Work 

Act was introduced, union visits 

to resource industry worksites 

have been increasing. In an April 

2010 survey of AMMA 

members141, 55.6 per cent of 

respondents said unions were 

entitled to enter their worksites 

for the first time under the Fair 

Work Act.  

 

 

This is to be expected as an output of the objects of 

the Act concerning enabling representation. 
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AMMA  

AMMA members have reported 

in survey after survey that a 

greater number of different 

unions is entering their premises 

under the Fair Work Act 

compared with the Workplace 

Relations Act, and that those 

unions are seeking to enter their 

sites more often.  

 

 

This is to be expected as an output of the objects of 

the Act concerning enabling representation. 

   

AMMA  

The Fair Work Act’s adverse 

action or ‘general protections’ 

provisions are ridiculously broad 

and create untold liabilities for 

employers for up to six years into 

the future. In AMMA’s view, the 

provisions are an unnecessary 

duplication of what is already 

contained in Australia’s anti-

discrimination laws but are much 

more attractive to applicants 

because the compensation that 

can be awarded is uncapped and 

the orders the courts can make 

are limitless.  

 

The provisions complained about implement the 

Act’s objects of recognising freedom of association 

and the right to be represented, protection against 

unfair treatment and the prevention of 

discrimination. 

 

Further: 

(1) The Workplace rights, undue influence, 

coercion, inducement, instrument coverage, 

allocation of duties and sham contracting 

provisions are not duplicated in other anti 

discrimination laws. 

 

(2) Anti Discrimination laws do not provide caps 

on damages and do permit courts and 

tribunals to make a variety of orders.  (Caps 

may however arise from other laws where it 

is proven that a personal injury has been 

caused by the discriminatory conduct). 

 

AMMA  

The application of the general 

protections to prospective 

employees and independent 

contractors is unwarranted and 

should be removed.  

 

These provisions clearly act as a deterrent to conduct 

that is inconsistent with the objects of the act. 
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AMMA  

There is strong support among 

AMMA’s membership for daily 

hire workers in the building and 

construction industry to be 

prevented from bringing unfair 

dismissal claims given 

employment in the industry is 

fluctuating in any case. In an 

October 2010 survey of AMMA 

members183, 67.2 per cent of 

respondents supported such a 

prohibition.  

 

Not consistent with objects of the Act to protect 

against unfair treatment, or government policy to 

end a two tiered system of substantive laws dealing 

with construction workers on the one hand, and rest 

of the labour force on the other. 

ACCI The Requirment to provide the 

Fair Work Information Statement 

should be removed from the NES 

or failing this, no penalty should 

apply for not providing the fair 

work information statement. 

The objects of the act include ensuring a guaranteed 

safety net and providing effective compliance 

measures.   A key ingredient in giving effect to those 

objects is for users of the system to know their rights.  

To advocate for less transparency or openness about 

these matters is not consistent with the objects of 

the Act. 

ACCI The Productivity Commission 

should conduct an inquiry into 

modern awards/ 

The Terms of reference make clear that “The Review 

will not examine those issues concerning the content 

of modern awards which will be addressed as part of 

Fair Work Australia’s 2012 review of all modern 

awards” 

ACCI Small businesses should be 

exempted from the requirement 

to comply with modern awards 

(except insofar as they provide 

minimum wages) 

This would be inconsistent with the object of 

ensuring a guaranteed safety net through the 

National Employment standards, modern awards and 

national minimum wage orders. 

ACCI Where an employer refuses to 

bargain, industrial action should 

not be able to be taken unless the 

union obtains majority support of 

all workers. 

This would not be consistent with the objects of the 

act recognising freedom of association and providing 

laws that take into account Australia’s international 

obligations. 

ACCI Unions must particularise their 

claims and provide this to 

employers before applying for a 

protected action ballot. 

The necessary pre-requisites to the taking of 

protected action are no different than they were 

under WorkChoices.   The requirement to be 

genuinely trying to reach agreement in order for the 

action to be protected has existed for as long as 

protection has been available.   The reliance on 

existing standards is consistent with the object of 

providing clear rules for industrial action. 
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ACCI Industrial action should not occur 

where claims are not in the public 

interest. 

This would not be consistent with the objects of the 

act recognising freedom of association and providing 

laws that take into account Australia’s international 

obligations. 

ACCI Following 3 months of industrial 

action, an automatic cooling off 

period should apply where no 

agreement has been reached so 

protected action cannot take 

place unless the union obtains a 

further secret ballot order 

authorising industrial action. 

This would not be consistent with the objects of the 

act recognising freedom of association and providing 

laws that take into account Australia’s international 

obligations. 

ACCI Changes are required to ensure 

that there is no ability for 

industry wide claims that seek to 

achieve pay parity or comparative 

wage justice under equal pay 

provisions. 

This would be inconsistent with the object of the act 

to protect against discrimination. 

ACCI Employees who are working in 

Australia pursuant to a visa 

should be excluded from the 

unfair dismissal system. 

Not consistent with the objects of providing 

protection against unfair treatment.   Further, the 

objects of the Act indicate that the Act that should 

provide a workplace relations framework for all 

Australians. 

ACCI Anybody above the high income 

threshold should be disqualified 

from making an unfair dismissal 

claim. 

Not consistent with the objects of providing 

protection against unfair treatment.   Further, the 

objects of the Act indicate that the Act that should 

provide a workplace relations framework for all 

Australians. 

 

 


