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Transitional Arrangements

Preserved State Agreements

Notional Agreements Preserving State Awards

De-mystifying Schedule 8 of the Workplace Relations Act 1996

Michelle Bissett

ACTU Industrial Officer

	
	Preserved individual state agreement


	Preserved collective state agreement
	Notional Agreement preserving state award

	What makes one of these?
	If some or all terms and conditions were governed by a state individual agreement immediately pre-reform and the employee is the  only one covered by the agreement (s 3)
	If some or all terms and conditions were determined by a collective state agreement that applied immediately prior to reform (s 10)
	If there is no state agreement and some or all conditions were determined by a state award immediately pre-reform (s 31)

	Binds
	Employer and employee bound immediately pre-reform commencement
	Employer and employees bound immediately pre-reform and future employees  (s 11)
	Employer and employees bound immediately pre-reform and future employees (s 32)

	Content
	Terms of the individual agreement+

Terms of state award to extent it determined conditions+

provision of state law to extent it is a preserved entitlement (s 5)
	Terms of collective agreement+

Terms of state award to extent it determined conditions+

Provision of state law to extent it is a preserved entitlement (s 13)
	Terms of the award to the extent they determine terms and conditions+

State law to extent it is a preserved entitlement (s 34)

	What is a preserved entitlement?
	An entitlement to:

· Annual leave + leave loading;

· Parental leave;

· Personal/carer’s leave;

· Bereavement leave;

· Ceremonial leave;

· Notice of termination;

· Redundancy pay;

· Overtime & shift loading;

· Penalty rates incl public; holiday penalties; or

· Rest breaks.

Or other prescribed matter (s 5)
	An entitlement to:

· Annual leave + leave loading;

· Parental leave;

· Personal/carer’s leave;

· Bereavement leave;

· Ceremonial leave;

· Notice of termination;

· Redundancy pay;

· Overtime & shift loading;

· Penalty rates incl public; holiday penalties; or

· Rest breaks 

Or other prescribed matter (s 13)
	An entitlement to:

· Annual leave + leave loading;

· Parental leave;

· Personal/carer’s leave;

· Bereavement leave;

· Ceremonial leave;

· Notice of termination;

· Redundancy pay;

· Overtime & shift loading;

· Penalty rates incl public; holiday penalties; or

· Rest breaks 

Or other prescribed matter (s 34)

	Nominal expiry date
	Nominal expiry date of the pre-reform agreement or 28 March 2009 whichever is earlier (s 6)  
	Nominal expiry date of pre-reform agreement or 28 March 2009 whichever is earlier (s 14)  
	No nominal expiry date

	Power of state industrial authority
	State industrial authority cannot exercise any authority given to it under terms of the original agreement (s 7)
	State industrial authority cannot exercise any authority given to it under terms of the original agreement (s 15)
	State industrial authority cannot exercise any authority given to it under terms of the original agreement (s 35)

	Dispute resolution procedures
	Agreement is taken to include the model dispute resolution procedure and any other provision is void (s 8)
	Agreement is taken to include the model dispute resolution procedure and any other provision is void (s 15A)
	Agreement is taken to include the model dispute resolution procedure and any other provision is void (s 36)

	Prohibited content
	Any provision that restricts the employer in offering AWAs is prohibited (s 9 & Reg 8.8(1))
	Any provision that restricts the employer in offering AWAs is prohibited (s 15B & Reg 8.8(1))
	Any provision that restricts the employer in offering AWAs or a term to the extent it restricts the range or duration of training arrangements is prohibited (s 37 & Reg 8.8(1) & (2))


	
	All Preserved State Agreements (PSAs) (individual and collective)
	NAPSAs

	Operation
	No terms or conditions are enforceable under state laws (s 15C)
	No terms and conditions are enforceable under state laws (s 38)

	Effect of award
	An award has no effect while the PSA is in operation in relation to an employee (s 15D) (An award is one made under the award rationalisation provisions or a pre-reform award)
	If an employee becomes bound by an award the NAPSA ceases to apply to that employee (s 38A)

	When does it cease to operate?
	Ceases to operate with respect to an employee if a workplace agreement or workplace determination applies to that employee, even if the PSA has not passed its nominal expiry date.

Ceases to operate when terminated in accordance with s 21 (s 15G)
	Ceases to be in operation 3 years after the reform date.

Ceases to be in operation with respect to any employee if a workplace agreement comes into operation for that employee.

Cease to be in operation with respect to an employee if that employee becomes bound by an award (s 38A)

	Can it be varied?
	Only for the purpose of removing ambiguity or uncertainty; discrimination of prohibited content (ss 17-19)
	Only for the purpose of removing ambiguity or uncertainty; discrimination of prohibited content (ss 39-42)

	How is it enforced?
	Enforced as if it were a collective agreement or AWA (s 20)
	Enforced as if it were a collective agreement (s 43)

	Can it be terminated?
	Can only be terminated by the way in which a certified agreement  immediately prior to the reforms could have been terminated (s 21)
	It cease 3 years after date of reform (s 38A)

	Is industrial action possible during term of agreement?
	Cannot take protected industrial action until after nominal expiry date of agreement (s 23)
	Yes. Provisions relating to agreement making and protected action apply.

	Does the AFPCS apply?
	No, regardless of which provides the better entitlement (s 15E)
	Subject to provisions that deal with preserved notional terms, if the AFPCS makes provision for a matter the NAPSA is not enforceable with respect to that matter (s 44)

	What are preserved notional terms and how do they apply?
	
	A preserved notional term is a term of a NAPSA about:

a. Annual leave

b. Personal carer’s leave

c. Parental leave

d. Long service leave

e. Notice of termination

f. Jury service

g. Superannuation

(Remembering that the terms of a NAPSA come from legislation as well the state award).

The entitlement is derived from that term.

	Who gets a preserved notional entitlement?
	
	If the employee’s preserved notional entitlement in the NAPSA with respect to (a), (b) or (c) is more generous than the AFPCS then the AFPCS is excluded. Otherwise the entitlement of the employee is as per the AFPCS.

If the preserved notional term goes to (a), (b) or (c) (and the AFPCS is excluded) or (d), (e), (f) or (g) then the preserved notional entitlement has effect as per the term(s 46)

	What happens to the preserved terms when a subsequent award is made?
	
	If an award is subsequently made or varied that applies to the employer or employee then the preserved notional term is taken to be included in the award.

Applies to the employees who had an entitlement under the preserved notional term and employees belonging to that class of employees.

Only employer bound by the preserved notional term is bound by the subsequent award term.

	What carries over to subsequent workplace agreements?
	If a PSA is replaced by a workplace agreement (collective of individual) then protected preserved conditions are taken to be included in the agreement and have effect subject to any modification or exclusion of them in the workplace agreement (s 25A).
	If a NAPSA is replaced by a workplace agreement (collective of individual) then protected notional conditions are taken to be included in the agreement and have effect subject to any modification or exclusion of them in the workplace agreement (s 52)

	What is a protected preserved condition?


	It is a term of a state award or state law  that would have applied to the employee immediately prior to the reforms had the state agreement not applied to the extent that it is about protected allowable award matters or is incidental to these or necessary machinery matters (s 25A)
	

	What about a protected notional provision?
	
	Is a term of a NAPSA that is about protected allowable award matters or is incidental to or necessary machinery provisions (s 52)

	What is a protected allowable award matter?
	Protected allowable matters are:

(a)
rest breaks;

(b)
incentive‑based payments and bonuses;

(c)
annual leave loadings;

(d)
observance of days declared by or under a law of a State or Territory to be observed generally within that State or Territory, or a region of that State or Territory, as public holidays by employees who work in that State, Territory or region, and entitlements of employees to payment in respect of those days;

(da)
days to be substituted for, or a procedure for substituting, days referred to in paragraph (d);

(e)
monetary allowances for:

(i)
expenses incurred in the course of employment; or

(ii)
responsibilities or skills that are not taken into account in rates of pay for employees; or

(iii)
disabilities associated with the performance of particular tasks or work in particular conditions or locations;

(f)
loadings for working overtime or for shift work;

(g)
penalty rates;

(h)
outworker conditions;

(i)
any other matter specified in the regulations.


	( See that list. 

Protected allowable award matters are the same. 

	Can a workplace agreement call up a PSA or NAPSA?
	Yes (s 26)
	Yes (s 52A)

	Do protected action ballots apply?
	The provisions with respect to when an application for a secret ballot can be made apply as if the PSA were a collective agreement (s 27)
	

	Right of entry
	Part 15 applies as if a PSA were a collective agreement or AWA (s 28)
	Part 15 applies as if the NAPSA were a collective agreement (s 53)

	Freedom of association?
	Part 16 applies  to collective PSAs as if  it were a collective agreement (s 29)
	Part 16 applies as if the NAPSA were a collective agreement (s 54)

	What happens on 27 March 2009 if the agreement is not replaced?
	A PSA (collective or individual) will continue to operate until such time as it is replaced. At the most this will be the nominal expiry date and, beyond this date employees may participate in protected industrial action (given all the requirements of the Act are met)
	A NAPSA will cease to operate on this date. Any employees whose employment is subject to the NAPSA will have their terms and conditions revert to the AFPCS although the legislation clearly anticipates that the employees will be bound by a rationalised award.
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