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Introduction

Earlier this year a delegation of the ACTU Executive investigated the collective bargaining systems of a number of countries in order to help promote discussion and policy development for a new system of collective bargaining in Australia.

This is a summary of a model for collective bargaining for Australian workers that will be debated by the ACTU Congress to be held in October 2006.  A full copy of the report, A fair go at work is available from the ACTU website – www.actu.asn.au
The model draws upon our own experience as well as that of systems overseas.  It is informed by international conventions concerning the right of workers to associate freely in unions, and to collectively bargain.  But it is a model for our own country and our own times.

We look forward to generating a constructive discussion of the issues raised in this paper, and we hope these discussions form the basis for a policy that will ultimately become law in Australia.

We urge all union officers, activists and members as well as others in the community to carefully consider the proposals and to contribute to the development of a new collective bargaining system in Australia, one that will underpin economic prosperity as well as respect the right of all Australians to decent treatment and a fair share of the nation’s wealth.

Delegation members: Greg Combet, ACTU; Cath Bowtell, ACTU; Doug Cameron, AMWU; David Carey CPSU-SPSF; Joe de Bruyn, SDA; Susan Hopgood, AEU; Jeff Lawrence, LHMU; Mark Lennon, Unions NSW; Bill Shorten, AWU; John Sutton, CFMEU; Linda White, ASU.

The importance of collective bargaining

The right to bargain collectively is at the core of our campaign to protect the rights of working Australians. It is essential if working people are to have a say at work, if they are to share in the benefits of economic prosperity, and if they are to be treated with respect and dignity in the workplace.

Collective bargaining rights address the inequality of bargaining power between most workers and their employers.  

This inequality exists because, even in a tight labour market, most employees have limited employment alternatives open to them.  It is compounded by that fact that individual employees often have less power, access to information, resources and skilled negotiators than their employers. 

Collective bargaining rights are human rights

Around the world governments that subscribe to democratic values enact laws that enshrine and enforce the right of workers to bargain collectively with their employer in pursuit of secure, safe and satisfying work.  

Collective bargaining rights are enshrined in the United Nations Universal Declaration of Human Rights and in the core conventions of the International Labour Organisation (ILO).  Despite being a signatory to these conventions, current Australian industrial laws fail to guarantee these rights and do not include an effective obligation on employers to respect the right of employees to bargain collectively.  

Several recent industrial disputes have demonstrated the inadequacy of our existing legislative protection for the rights of employees to bargain collectively (see insets). And an increasing number of large employers, including some Federal Government departments, have made it a condition of employment or promotion that employees give up their right to bargain collectively and must sign an individual contract. 

To address these problems Australian laws need to do more than just establish the possibility of a collective agreement.  They need to protect the right of employees to organise collectively and the right of workers to take industrial action in pursuit of their common interests.   And, they need to ensure that where a majority of workers want to bargain collectively, then they can do so.

Collective bargaining in a modern economy

Collective bargaining has a vital role to play in ensuring that Australian workers get a fair share of the economic prosperity generated by their work. 

It gives workers a say and a fair go at work.  And it can promote decent, safe and secure jobs as well as working arrangements that allow parents and carers to perform their caring roles and that enable citizens to play a meaningful role in their workplace and actively participate in their communities.  

Research shows that collective bargaining is associated with decent work and greater levels of equality within the labour market.  Where union membership is higher and collective bargaining is widespread then wage inequality is lower with low and middle income workers getting a fairer share of economic wealth.

Collective bargaining can also promote high employment, strong growth and competitive enterprises built on productive and skilled labour and efficient use of capital.  In Australia collective bargaining has been associated with the promotion of high-skilled work, investment in human capital and sustainable jobs built on skill and knowledge-transfer within industries.  

The same is true in other developed nations.  Recent international evidence by the OECD’s Employment Outlook refutes any simple correlation between levels of collective bargaining, coordination of wage bargaining and economic growth, levels of employment and productivity.  Simply put, the views that underpin the Howard Government’s WorkChoices laws — that individual contracts lead to stronger economic growth — is not supported by the evidence.  

Australia’s laws fail to meet international standards

The Federal Government’s current workplace laws fail to provide an effective means by which employees can enforce a decision to negotiate collectively through a trade union.  There is no positive obligation on employers to negotiate with workers and their unions towards the making of a collective agreement.  

While our laws preserve the possibility of collective agreements, collective bargaining is undermined by the ease with which employers can insist on individual contracts (AWAs).  Australia’s current laws permit an employer to refuse to bargain or to offer only AWA individual contracts simply on the grounds that they oppose making a collective agreement. Employers can also offer employees a wage increase or a promotion that is conditional upon the worker signing an AWA individual contract and opting out of collective bargaining.

Case Study 1
Workers locked out because they want a collective agreement 
FOURTEEN SERVICE TECHNICIANS at electrical retailer Radio Rentals have been locked out of their Prospect (SA) workplace for one month without pay from 8 September 2006.

The workers are seeking a collective agreement and went on strike for four hours in pursuit of their claim.

Their employer is instead insisting they sign AWA individual contracts that would remove important job entitlements and has responded to the four hour strike by deciding to lock-out the workers without pay for one month.

Australian Manufacturing Workers Union assistant national secretary Glenn Thompson said the workers had not received a pay rise in three years.

A new model of collective bargaining for Australian workers 

We propose a new model for Australia’s workplace relations in which collective bargaining is the primary method by which workers achieve improvements in living standards.  

Our model is designed to guarantee a right to bargain for all workers, regardless of where they are located within the labour market.  

Underpinning this new approach, we advocate a decent, relevant and secure safety net of pay and employment conditions above which collective bargaining can take place. This safety net would be contained in awards and/or legislation that can be adjusted to take account of community and/or industry standards.  

The system of collective bargaining we propose would exist over and above the safety net. It would be built on the assumption that parties will bargain in good faith and uphold democratic values that enable workers to have a say in their workplace and that it would be administered by an independent tribunal.  The model argues that statutory individual contracts (AWAs) should be abolished.

Our new model is based on the following six principles:

1. A right to representation

2. An obligation to bargain in good faith 

3. A democratic voice for workers 

4. A wide scope for collective agreements

5. Removal of restrictions on the right to strike

6. Access to arbitration as a last resort

Principle 1: A right to representation

Freedom of association is a fundamental human right but it means more than a right to join a union. It includes a right for workers to be represented in discussions with an employer and the right of workers to join a union so they can draw upon the combined voice of their co-workers in workplace discussion and negotiations.  

Safeguarding the rights of Australian workers to freedom of association means giving workers the statutory right to be represented in discussions with their employer and a right to representation when bargaining collectively.  

For Australia’s laws to comply with international obligations, then the law must provide that all workers have the right to union representation in collective bargaining.  

We propose that the two concurrent streams of union and non-union collective agreements be simplified and streamlined into a single agreement-making process.  This approach would still provide for collective agreements to be made without a union.  However, where a union has a member, it would be entitled to represent the member and be party to the agreement with the union’s ability to represent a worker continuing to be governed by the unions’ eligibility and coverage rules.

Principle 2: An obligation to bargain in good faith 

Australia’s industrial legislation should also be established upon the basis and on the assumption that parties will collectively bargain in good faith.

An obligation to bargain in good faith underpins the laws in Canada and New Zealand and even to some degree in the United States.  It is a feature of our laws in a number of Australian States.  Where bargaining is underpinned by an obligation to deal in good faith, the parties have every possible opportunity to reach agreement.  Simply, it makes good industrial sense.

Employers and unions (within their area of coverage) should have the freedom to voluntarily enter into collective bargaining negotiations and to reach agreement, following which approval and certification processes should occur.

Accordingly, our laws should oblige employers, unions and workers to collectively bargain in good faith. It should be open to workers, unions or employers to make a claim to bargain collectively. The matters to be included in an agreement should be an issue for the parties and subject only to a genuine “no disadvantage test”.  

The obligation to bargain in good faith does not mean that parties must make concessions or reach agreement.  Nor should the taking of protected industrial action in pursuit of a claim — including the taking of protected industrial action in pursuit of common claims and outcomes in more than one collective agreement — be seen as a breach of good faith. However, where a party is not collectively bargaining in good faith, the Commission should be able to make good faith bargaining orders.
Case Study 2 
Employer ignores call by employees for a collective agreement

A REFUSAL BY MORRIS MCMAHON to respect their employees’ call for collective agreement resulted in four months with no pay for the workers.

Morris McMahon employs around 100 workers at its can manufacturing plant in Sydney. In late 2002 the employees decided to ensure their pay and conditions were secure through a collective agreement negotiated by their union,

The company said it was not willing to enter negotiations for a collective agreement and locked out the employees — refusing to talk with the union or to discuss anything except the introduction of individual contracts. After almost sixteen weeks, Morris McMahon eventually agreed to negotiate a collective agreement. 

Whether conduct amounts to a breach of good faith should be for the Commission to decide, subject to clear guidance.  In this regard, the Commission should consider the parties’ conduct in negotiations and whether a party has refused or failed to negotiate with one or more of the parties; whether a party has engaged in conduct designed to undermine the bargaining rights of another party; or whether a party is respecting the collective bargaining process.  

Where there is a failure to bargain in good faith the Commission should have discretion, subject to legislative guidance, to grant orders to do, or stop doing certain things, and should be able to make remedial orders to restore the status quo in order to remedy a breach of good faith.

Consistent with the notion that parties should be free to bargain, collective bargaining and agreement-making which is entered into voluntarily on a single business or multi employer level should be available without recourse to the Commission.

If there are disagreements about who is a party to the negotiations (including a single bargaining unit) or disagreements about which workers would be covered by the agreement these should be resolved by the Commission, having regard to the right to representation in collective bargaining that union membership confers upon workers, the history at the workplace, the community of interest of the employees, and need to guard against artificial fragmentation of the workforce.

Principle 3: A democratic voice for workers 

It is expected that in most cases the obligation to bargain collectively in good faith will be complied with, and that employers will respect the rights that accompany union membership.  The obligation on the Commission should be to promote bargaining in good faith towards the making of collective agreements, and the presumption should be that employers cannot refuse to bargain on the grounds that they oppose the making of a collective agreement.

However, over recent years there have been an increasing number of employers that have steadfastly refused to accept the principle of collective bargaining, arguing that they should be able to unilaterally determine the basis upon which they engage with their workforce.  

These employers often falsely argue that their employees do not want to collectively bargain.  Under the current law there is no mechanism to test this claim.  An employer has effective power to unilaterally determine the form of bargaining, regardless of the views of the workforce.  In our view this is intolerable, and an affront to the democratic principles that govern our society.  

In the United States, Canada and the United Kingdom an employer must bargain towards the making of a collective agreement if the relevant tribunal is satisfied that the majority of workers want a collective agreement.  

Union members should have a right to representation that is not conditional upon the level of union membership at the workplace.  However in the Australian context, as a matter of industrial common sense, we believe that bargaining by a union should be based upon the support of employees in the workplace.

New industrial relations legislation for Australia must therefore allow workers a say.  

Where good faith bargaining orders are sought, and the issue of employee support for the collective bargaining process is contested between the bargaining parties, the Commission should be required to make good faith bargaining orders where a majority of employees support the collective bargaining process.  

The orders must facilitate the bargaining process and the making of a collective agreement.  Orders would not require a party to make admissions or concessions on the matters proposed to be in the agreement.

The Commission must ensure that employee opinion is ascertained in a manner that is fair and free of intimidation or inducements.  The Commission should be able to consider evidence from employees or their representatives, including: evidence of a vote at a workplace or mass meeting; petitions and/or workplace resolutions from employees; the result of a ballot conducted by a union(s); or the level of union membership amongst employees. 

Principle 4: A wide scope for collective agreements

Overseas practice and the principles of the International Labour Organisation (ILO) recognise the importance of bargaining parties being free to agree to negotiate collective agreements at the workplace, enterprise, multi-employer or industry level, and for employers and unions to pursue common claims and outcomes in single business agreements. 

The current constraints on collective bargaining in Australia would not be tolerated in other democratic societies. 

While collective agreement making will predominantly continue to be at the level of a single business, employer, or a group of related businesses bargaining as a single business (commonly described as enterprise bargaining), the delegation proposes that parties have greater capacity to pursue bargaining at different levels. 

Consistent with ILO jurisprudence that parties should be free to determine the level at which they bargain, we advocate an industrial relations system that allows parties to consensually bargain at whatever level they choose. 

The law should also allow employees to take industrial action in pursuit of an agreement at a single business, or group of related companies, or in pursuit of common claims and common outcomes across two or more single businesses.  

Again, consistent with the principle that parties should be free to determine the level at which they bargain, multi-employer collective agreements (i.e. a single agreement binding more than one employer across a site or project involving multiple employers engaged in the same undertaking) should be available where the parties agree to bargain at that level.   

Once a party has agreed to multi-employer bargaining the Commission should have its full range of powers to ensure bargaining in good faith bargaining occurs and that protected industrial action is available. Where the issue of the appropriateness of multi-employer bargaining is contested, the parties should also have recourse to the Commission to decide the matter.

The law should also provide for Industry Consultative Councils that facilitate consultation, negotiations and the development of industry-level framework agreements with the parties free to determine their own agenda.

Principle 5: Removal of restrictions on the right to strike

Legally protected industrial action is integral to bargaining, as it provides the means to balance the economic power of the bargaining parties.  

Australian labour law contains restrictions on strike action that are inconsistent with our international obligations and that are out of step with the rest of the developed world. 

Taking protected industrial action in pursuit of an agreement to cover a single business (including the pursuit of common claims and outcomes at more than one single business) should be available without recourse to the Commission.  Where a multi-employer agreement is being pursued, protected action should be available where the Commission has noted the consent of the parties to a multi-employer bargaining process, or where the Commission has agreed that bargaining for a multi-employer agreement should occur.

Legally protected industrial action should be available to employees during bargaining, without the need for an outside authority to conduct a secret ballot.  

Protected industrial action should not be able to be undermined by use of external replacement labour, and industrial action by employers (lock-outs) should not be automatically available.  

Action should also be available during the life of an agreement, consistent with the ILO jurisprudence, which would mean that workers could take industrial action to promote their social or economic views.  

Workers should also be able to pursue fair provisions regarding occupational health and safety issues, and allow workers to protest against breaches of statutory duties.  For example, in Canada legally protected industrial action is available during an agreement where the employer proposes significant organisational change.

Principle 6: Access to arbitration as a last resort

We propose a new role for arbitration that is quite different than that which operated under Australia’s industrial system of the last century. 

In our view good faith bargaining that is underpinned by a decent and secure safety net should take centre stage in our industrial relations system and arbitration should be used as a last resort to ensure parties come to the bargaining table in good faith.  We believe that bargaining with an eye to the prospect of arbitration as a last resort will serve to encourage parties to genuinely seek to reach agreement.

In the event that bargaining breaks down or has failed and there is no reasonable prospect of reaching an agreement, or where good faith orders have been breached, the Commission must then be able to arbitrate as a last resort to resolve the dispute.

As in current Australian laws, our proposed new model ensures that arbitration remains as a last resort where there is a significant threat to public health, safety and welfare, or to the economy or an important part of it.  

We also propose that the Commission be able to arbitrate if it is in the public interest to do so.  In this regard, the Commission should consider the history of bargaining at the workplace, whether good faith negotiations have been complied with and are genuinely exhausted, the views of the parties and the workers, and the relative bargaining strength of the parties, in particular the needs of the low paid.


Case Study 3 
IR laws provide no way of resolving protracted disputes over  individual contracts

NSW BOEING WORKERS survive for seven months with no pay for wanting a collective agreement.
Around 40 mechanical aircraft engineers at Boeing’s Williamtown site (near Newcastle) sought to negotiate a collective agreement to cover the RAAF base’s operations. But the company said it was not prepared to discuss a collective agreement.

The workers rejected the company’s alternative offer of individual contracts because the contracts in some cases paid workers up to $15,000 less per annum than comparable workers in the Australian aviation industry.

The workers went on strike in late June until February 2006. Under the IR laws, there was no legal capacity for Boeing employees to compel the company to give serious consideration to their claims.
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