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Work & Family Test Case
Background

The ACTU filed a claim before the AIRC to amend the award safety net for family purposes and flexible hours of work in June 2003.

The claim will affect 1.6 million employees who are dependent upon awards to set their wages, and many more who have their conditions underpinned by awards. 

Award dependent workers are more likely to be women.  60 per cent of award dependent workers are women; and 31 percent of women employed in the private sector rely upon awards to set their wages and conditions. 

Written submissions in the case were filed in April and July 2004 with evidence heard during September 2004.   

Supplementary written and oral submissions were made in November and December 2004.  

The ACTU Work and Family Claims

The ACTU claimed:

· An extra 12 months parental leave, so that parents could stay home until their child is two;

· The right to work part time until the child is at school;

· An obligation on employers to give proper consideration to employee’s requests to vary the way hours of work are organised, to accommodate their caring roles. 

· Longer leave for fathers when a baby is born; and

· Up to 6 weeks planned unpaid leave throughout the year to supplement annual leave.

The ACTU also claimed additional paid carers leave.  In the course of the case agreement was reached with the employer groups that awards should be varied to:

· Increase the cap on use of personal leave for caring from 5 days to 10 days per annum;

· Expand the purpose of carers leave to include emergencies other than illness of a relative;

· Provide an additional 2 days unpaid leave to employees where carers leave is insufficient; and

·  Allow casuals to take up to 2 days off in connection with births, deaths, the care of sick relatives or other emergencies. 

The employers made a large number of claims, including cashing out of long service and annual leave, and working at any time of the day or week at ordinary rates of pay.

The Evidence Heard in the Case

The Commission heard evidence from witnesses and received written materials. The Commission heard uncontested evidence that:  

· That up to 47 per cent of the workforce has caring responsibilities;

· That more mothers are returning to work with younger children than ever before.  In 1979 when maternity leave was introduced very few mothers returned to work before their child was at school.  Today  35 per cent of mothers have returned to work by the time their child is 12 months, and about a half of mothers are back at work by the time the child is 2 years old; 

· Changes to labour force and families, including increased dual income and sole parent families means that most children live in households where all the adults work; and 

· That parents of young children face extreme time pressure, particularly mothers of children under 5 years who are working full time, and this has a negative impact on family wellbeing, including children’s wellbeing.

On the basis of these changes, the ACTU argued that the AIRC should revisit the adequacy of the safety net.

The ACTU also argued that granting our claim would:

· Promote high employment, in the context of population ageing and the desire to increase the labour force participation rate of mothers and carers.  Despite the growth in mothers’ employment, Australia has one of the lowest maternal labour market participation rates in the OECD;

· Benefit business and enhance productivity through retention of skilled workers after the birth of child, and return on investment in training; 

· Enhance gender equity by maintaining mother’s labour market attachment by promoting quality part time employment for parents in their own job rather than casual work -- currently 35 per cent of mothers of children under 12 are employed casually, and have no paid sick leave or carer’s leave. 

Significant evidence and debate in the Case was devoted to whether workplace bargaining has contributed to or worsened the ability of employees to manage their work and family roles.  

· The ACTU argued that workplace bargaining is more likely to assist high income workers with higher levels of education and longer job tenure than other employees.   As a result, it is important to improve the award safety net so that employees that have little capacity to bargain benefit from award improvements.

The significance of the case in light of the government’s IR changes

· The case highlights the gap left by the Howard Government’s plan to decimate the role of the AIRC in setting minimum employment standards.  

With few exceptions
, claims to improve family leave in the minimum safety net have been opposed by the employer groups and the Federal Coalition Government. 

Conditions that are taken for granted, maternity leave (1979), parental leave (1990) and carers leave (1994/5) were awarded by the AIRC through the arbitration system.

· While the Commission’s decision will be incorporated into awards, the impact of this on the actual job conditions of employees may be short lived, as Minister Andrew has said that awards will be adjusted to meet his Australian Fair Pay and Conditions Standards.  

Personal/carers leave and parental leave will be regulated by legislation.   However the Government has yet to outline any detail regarding new minimum conditions in these areas, and the ACTU calls on the Government to ensure any improvements awarded by the AIRC in today’s decision should form the legislated minimum standard.  

· The Government’s preference for individual contracts (AWAs) is likely to undermine any gains from today, as individual contracts (AWAs) typically offer few family-friendly working arrangements – see below.  

Individual contracts hurt families

Research shows 93% of employees in the private sector that are on individual contracts (AWAs) have no additional family-friendly rights for workers.

A recent report by the Department of Employment and Workplace Relations confirms this trend, showing that of all individual contracts:

· Less than one in twelve (8%) provide paid maternity leave.

· Only one in twenty (5%) provide paid paternity leave.

· One in twenty-five people (4%) provide unpaid 'purchased' leave such as extra leave during school holidays.

The Government research also showed that the people most likely to use any family leave are least likely to get any with 14% more men than women having access to any family leave arrangement in their individual contract.

Working parents not only have less access to family leave if they are on individual contracts, they also have less time for family life because they are working longer hours.


Research by the Employment Advocate found that around one in three (32%) people on individual contracts are working more hours than they did two years prior.

Families are also under more financial pressure if they are paid by individual contracts. Government data shows that:

· Penalty rates were lost in more than half (54%) of individual contracts 

· Annual leave was lost in more than one in three (34%) individual contracts; and 

· Sick leave was traded away in more than one in four (28%) individual contracts.

Individual contracts are clearly hostile to family life. And they will only get worse when the Government abolishes the 'no disadvantage test' that benchmarks them against awards. 

ends
� The 2000 ACTU application to extend parental leave to regular casual employees with more than 12 months service was not opposed.  
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