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On any measure the WorkChoices legislation will be bad law.  

Not just because it is unjustified by any credible economic argument.  

Not only because of the social impact, and the damage to our social cohesion and social progress. 

But also because it will not meet any of the acceptable tests for the making of good regulation.  

The ACTU opposes this package on social and economic grounds.

But I also want to draw to your attention how poorly conceived these laws are, because it highlights the problem when ideology prevails and reason is lost from the law-making process.  Make no mistake, these are spiteful laws.    

The new government advertisement says people’s rights and conditions will be protected by law. These assertions are based on a series of deceptions;

1. The ads themselves,  (Cameron and Darryn)

2. The admissions by John Howard himself that all new employees will have no choice but to accept an AWA with conditions determined by the employer or go elsewhere, (majority of workers within five years)

3. The fact that the same will apply when a contract or EBA expires giving there is no right to collectively bargain,

4. The reality that even before the legislation is passed the Government is acting in an unprecedented authoritarian manner and using its funding contribution (our taxpayer dollars) to demand employers in universities, TAFE colleges, government and civil construction offer AWA’s to their employees not to mention proscribing certain non allowed EBA matters

John Howard also claims these reforms are necessary for Australia’s progress. But we have to be sure our measures of progress are shared and comprehensive.  Even the ABS, our official statistician, agrees that measuring Australia’s progress includes measures of social cohesion, and that measurements of income and wealth include both absolute levels, and the distribution of these within the society. 

Will these WorkChoices laws achieve their stated goal?

Better pay:

The government asserts that its legislation will lead to higher wages.  It is hard to see how this is the case.  There is simply no element of the reform that affects wages above the safety net.

And the establishment of the so-called Fair Pay Commission is clearly designed to lower our minimum wage in comparison with average wages.  It is designed to slow increases at the bottom.  It is an instrument of inequality.  And remember, it is overwhelmingly women and young people who rely on minimum wages: 31 per cent of women employed in the private sector are award dependent and 51% of women earn under $32,300.

Some of those who support these reforms argue that productivity improvements will lead to greater profits, and thus higher wages.  

Leaving aside the problems with the productivity argument, which I will address next, the wages: profit share graphs are like alligators jaws, when wide open and about to pounce on its prey, and there is nothing in the legislation that will put a brake on that trend.

Many of the supporters resort to dishonest and deceptive arguments to try to link these reforms to higher wages.  For example, some try to muddy the wages water by arguing that AWA workers are higher paid than EBA workers, and award workers.  

Don’t be fooled.  

When like is compared with like, and managerial employees are excluded, AWA employees earn 2 per cent less per hour than EBA workers, and for women, the difference is 11 percent per hour. In dollar terms it is $70 a week less for full time women workers and a whopping $141 less for women in permanent part time work – the preferred option for the majority of women generally.

Higher Productivity:

Much is made of the ability of this package of laws to affect productivity, as though labour laws are the sole driver of productivity improvements.   In fact technology, skills training and infrastructure investment are required productivity measures in many industries; imperatives being ignored.

The argument advanced in respect of productivity falls under two heads: greater flexibility associated with de-regulation, and greater productivity associated with individual agreements.  

(a)
Greater flexibility: 

The government argue these laws will remove the regulatory burden, which constrains employers from introducing more productive working arrangements. 

This is pure bunkum.

As you all know, since 1994 every party to an interstate industrial dispute, and since 1996 every constitutional corporation in this country has been free to enter into a certified agreement with its workforce, with or without a union, that overrides State and federal awards and comprehensively governs the terms and conditions of employment at the workplace. 

There has been NO LIMIT on what can be agreed, except for one test – that the employees not be disadvantaged compared to their award.  And remember the test is measured against awards that have been simplified, stripped back already, and are maintained as a safety net only.   

The only new flexibility introduced by the WorkChoices legislation will be to remove that test.  

The new laws will permit the making of agreements (including presumably these new employer greenfields agreements which appear to be agreements with only one party) that do disadvantage employees compared to their award.  

There is one new flexibility.  – Abolition of unfair dismissal laws.  WorkChoices will provide employers the ability to fire at will, with minimal notice.  

In addition to the so-called 100-employee threshold for making a claim of unfair dismissal (which is actually 100 permanent employees or regular casuals with longer than 12 months service) the government has announced a prohibition on unfair dismissal claims that relate to operational grounds.  This is the equivalent of the “get out of jail free card” for employers.  In any dismissal, assert operational grounds, and you are off the hook.

(b) Productivity associated with individual arrangements

The second of the government’s (and employers’) arguments relates to the notion that AWAs allow the individual tailoring that leads to high trust, high performance workplaces.  

I find this hard to agree with, in light of the fact that in most AWA workplaces the AWA is uniform.   Certainly when Richard Mitchell and his colleagues at Melbourne University examined this they were unable to find any evidence of a link between AWAs and high performance HR practices.

And of course those who advance this argument seem blind to the evidence that productivity is higher in highly unionised workplaces, where commitment to the union and commitment to the firm seem somehow linked.  

This is all about profitability not productivity and business in chomping at the bit.

Better family-friendly measures

The government argue that the WorkChoices package will facilitate the making of family friendly agreements.  

They continue to assert this despite all the evidence that workplace agreements, both collective and, in particular AWAs have resulted in a growth of employer control over the allocation of working hours, and the spread of family hostile hours of work.  

And they continue to do so despite there being no noticeable growth in family friendly leave arrangements after 10 years of bargaining.   

And they continue to ignore the evidence that, in a bargaining environment, low paid workers are least likely to have access to family friendly measures, women are less likely than men, and mothers less likely than non-mothers.  In fact, the higher the likelihood you will take family oriented leave, the less likely you are to have access to such

…………….stats in press release…………….    

Social cohesion?

Social indicators of wellbeing include the degree of social attachment in the community.  Social attachment refers to the nature and strength of relationships people have with one another. 

These laws will do nothing to improve this; they will in fact damage them.  The failure to protect penalty rates and overtime rates is not just an attack on take-home pay; it is also an attack on shared community time.  

It is not true, as some argue, that in a 24 by 7 economy, each hour worked is the same as another.  Research tells us that, on average, when an employee works on a Sunday they forego 2 hours of time with their family. That time is not made up during the week, it is not shifted, and it is lost. (Bittmann, in NCEPH 2004)

British research tells us that workers who work non-standard hours have less time reading with their children, less capacity fo doing homework together, and fewer shared meals.  (Millward, C in NCEPH 2004)

A 2003 Relationships Australia survey found that lack of time together has displaced financial pressure as the most commonly cited cause of relationship pressure.  

Research undertaken at the ANU using Canadian data showed that parental work times are particularly important for child wellbeing in families with young children.  Even after controlling for socio-economic status, work intensity (i.e. full or part time), demographic factors, and childcare use, the children with parents working non-standard hours, especially young children, were more likely to have an emotional or behavioural problem than those working standard hours.  It appeared that maternal night time rosters had the strongest associations with children’s wellbeing. .

And while we are talking about social cohesion, these laws criminalise union activity and deny human and labour rights. Being banned from workplaces or fined for asking for basic protections for workers  including eth Building is unbelievable in a democracy. Then there is the Construction Industry Improvement Act, which criminalizes unions, imposes penalties of 6 months imprisonment on individuals who refuse to provide the names of the union members to the government, promotes secret taping of phone calls and meetings and abuses basic rights to investigate industrial disputes: It is staggering to understand the lengths this Government will go to effectively de-unionise  Australia. The Government will argue that workers are free to join a unions but why join a golf club if you are prohibited from playing there!

Some argue that the passage of these laws will address one of the greatest causes of social dislocation and childhood disadvantage, which is parental joblessness, which is most acute in sole parent households.  

There is no doubt joblessness in households is a risk factor in children’s development.  But the problem with this argument is twofold.

· Firstly, this argument assumes that lowering wages will increase employer demand, creating jobs for sole parents. But the barriers to sole parent’s employment appear to be related to job design and incompatibility with their caring roles, not wages.  Sole parents do return to the labour market- on current data single mothers with children in secondary school age are as likely as couple mothers to be employed.     

· Secondly, even if there were a wages impact, the cut to the minimum wages would need to be substantial to create new, low wage, low skill jobs.   This would bring its own social dislocation not to mention a risk to consumer confidence.  Potentially it would also create an incentive to reduce welfare payments, with the flow on to welfare recipients. 

More jobs:

In fact the more jobs argument is completely discredited, with even Mark Woden disassociating himself from the claim that these changes will create more jobs.   Don Harding, upon whose research the government has relied for its claim that changes to unfair dismissal laws will create new jobs recently said he did not think anyone should be saying with any certainty what the effect would be.

Even those who argue that lower minimum wages might cause some increase in employment acknowledge that the extent of these effects are controversial and they are not likely to be large unless minimum wages are very significantly reduced.  And of course the Government is saying that it does not wish to reduce minimum wages!

If minimum wages were to be reduced, and fairness left to the taxpayer, as advocated by Michael Chaney and others, more workers on them would be made more reliant on various forms of government income support.  This simply means taxpayers subsidise inefficient enterprises with consequently less tax dollars for services such as the already stressed areas of health and education.

POOR REGULATION

But the WorkChoices package fails as a set of laws for other reasons too.   

Leaving aside social and economic objectives, these laws will fail the tests of good and proper law making.  

The Productivity Commission has produced a checklist for good regulation.  

Good regulation is the minimum necessary to achieve the objectives.  

As I’ve already argued, WorkChoices wont achieve any of the stated objectives. 

Nor does it achieve any general deregulatory purpose. As Bradon Ellem and others argue, this package is not de-regulatory; it is instead decentralisation and de-collectivisation of the labour market.  

And the ACTU would further argue, the purpose of the de-centralisation is de-collectivisation: it is to fragment unions.  

This directly affronts workers freedom of association and collective bargaining, as it denies the legitimacy of employees pursuing any common interests that they have that exist beyond their own individual enterprise and fetters free bargaining.  

To the extent that there has been any de-regulation, that regulatory gap has not been filled by bargaining, but rather by managerial prerogative. 

Good regulation is not unduly prescriptive, and is focused on outcomes, not specific matters.  

On this measure WorkChoices must fail.  

Take for example the matters that become prohibited bargaining matters.

Even before we see the laws we know that the laws will prohibit employers and employees from agreeing to certain things- like unfair dismissal clauses in agreements, clauses that address the terms of engagement of independent contractors and labour hire workers in the workplace, trade union training leave, paid union meetings, whether AWAs will be used at that workplace.  That is, even where an employer has made a decision to support these things in the workplace, they cannot do so.  The parties will not be free to contract on these matters.  Even placing these matters on the bargaining table invites a fine of $33,000.

Under the national building code an employer cannot even agree to provide bluey jackets with union logos on them.  As if the taxpayer has an interest in what construction workers wear on the job – what next – a fashion police?

The AiG is quoted as saying these prohibitions do nothing more than implement the High Court’s decision in Electrolux.  That is patently untrue: the list represents matters that the Courts have found are matters pertaining to the employment relationship.  

It points to just how pathetic out business leaders are: supporting laws that stop us placing things on the bargaining table:  

And it confirms, for anyone who had a doubt, the hypocrisy of this government which argues on the one hand that matters such as parental leave and part time employment should be left up to the parties at the workplace, but what clothes building workers wear on the job is a matter for national regulation.  

And, of course, the list of banned matters gives a pretty strong hint about the real purpose of the laws: to limit the role of collective bargaining in and across workplaces, to fragment bargaining units to smaller and smaller units, and to weaken unions.  

Good regulation is easily enforced

A hallmark of the industrial system has been the role of tribunals, which have provided cheap, informal enforcement mechanisms for both employers and employees.  In the States, the State tribunals in Court session have played a formal role in enforcing award conditions, while in the federal system, the AIRC’s conciliation and arbitration role enabled disputes over rights to be settled by the making of an award without recourse to legal proceedings in the Courts. 

Under WorkChoices, these options will be removed.  

The AIRC’s role will be limited to changing the names of the parties in awards, and removing protection from industrial action.  No role in agreement making, unless agreed to by the parties.  It will even be harder for the parties to confer power in private arbitration.  Potentially every order associated with the conduct of a private arbitration (eg that the arbitrator have access to documents) will require an order of a court.   

And enforcement of the minimum standards will be in the Courts. 

 Good regulation is accessible, easy to understand and open to review

Well we haven’t seen it yet, but you can bet this Bill will be fatter, more complex, and more difficult to read than the current Act.   The transitional provisions will be a nightmare for all of us; though perhaps a picnic for lawyers!

If the number of calls to our call centre and our industrial team over the previous fortnight is any measure, you can expect ongoing confusion for a long time to come.  Are bus drivers employed in the corporatised but non-trading public transport sector in Tasmania employed by a constitutional corporation?  What about aged care nurses in Queensland?    What will happen if the State IRC made an award covering these workers?  Will the Minister intervene and haul the employer and the Commission off to the High Court to find out?  Expect chaos in the not for profit sector.  

And what good does it do the community to divert the scarce resources available to these organisations, many of which perform essential public services, into arguments about whether or not they are trading corporations.  

Good regulation is consistent with and integrated with other laws, including international obligations. 

WorkChoices will push Australia further outside the boundaries of acceptable international standards.

The ILO had consistently criticised Australia for failing to adhere to the fundamental labour standards embodied in ILO conventions 98 and 87- the rights to Freedom of Association and to Organise, and the Right to Organise and Collectively Bargain.

Workchoices will offend Freedom of Association and the Right to Organise by restricting access to workers at the workplace.  

Out current laws infringe freedom of association by restricting the right to strike beyond that accepted at international law as essential to maintain public safety.   

The WorkChoices package will further infringe this by mandating that the AIRC must remove the protection form any industrial action that is causing economic damage, by either suspending or terminating the bargaining period. 
  

The WorkChoices package will further offend this by including a new power for the Minister to declare industrial action that is causing economic damage as unprotected, and to order employees return to work. 

Our current laws offend the right to bargain collectively by prohibiting certain matters for bargaining.  The new list of banned matters, and the ability of the Minister to add new matters by regulation is sure to attract the approbation of the ILO.

And the WRA is already condemned as failing to promote collective bargaining, by giving precedence to AWAs.   It does this through “take it or leave it” AWAs, and though the process of employer lockouts in AWA “bargaining.

WorkChoices goes even further, providing that a subsequent AWA ousts a collective agreement, even during the term of the collective contract. 

In fact WorkChoices gives employers three simple means to avoid their commitments under a collective agreement: 

· They can offer AWAs during the life of the collective agreement; 

· Once past its nominal expiry (which may be of quite short duration) they can terminate the agreement and after 90 days become award and agreement free, or 

· They can restructure their business, transmit the business to a new entity, and become award and agreement free for all new employees, and award and agreement free for transferring employees within 12 months of the transmission.

A deal will no longer be a deal. Can you imagine business accepting this uncertainty as a basis for contract law and then with no redress. 

Conclusion

The failure of these laws is reflected in the problems the government is having selling them: 

They claim that they won’t lower wages, but junior wages, trainees and workers with disabilities have to be competitive in the labour market

They claim everything is protected by law, but are freeing up workplaces to make things less regulated

They claim workers will be Ok, because labour is in short supply: but we need these changes because we need to attack unemployment

These contradictions are evidence that the laws are not underpinned by a cohesive set of values or policy, but instead represent a short-sighted, opportunistic effort to shift the balance of power in our workplaces, and to fragment and weaken workers collective voices.   Ironically, these proposals are instead seeing working people encouraged to exercise their voice in opposition;- in workplaces, in their churches, in their communities.   This opposition will not be silenced by the passage of these laws, but will only get stronger and louder.

Rights at work sit at the core of our democracy and both are worth fighting for!

Thank you.
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